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1993,BROCK, In November petitioner, Soucy,C.J. the Donna
ofwinner the aldermanic election for 6 inwas declared the ward

on toCity complaintsthe of Manchester. Based made the New
(commission) irregularitiesBallot Law Commission ofHampshire

election,of that daysin the conduct the commission held two of
31, 1994, void,hearings Mayand on ordered the election declared

vacant, citythe and directed the to schedule a newseat election.
stayedand we theSoucy appealed, pendingcommission’s order the

of Weopinion.issuance this reverse.
to 12,letter of theBy complaint commission dated November

17, 1993,1993, byamended letter dated November Manchester
P. forthOparowske irregularitiesresident James set nine alleged

2,theduring 1993,to have occurred November election. These
included:allegations

1. The of approximatelynames 36 individuals
offwere crossed on the Ward 6 voter checklist

having absentee,as voted but the absentee
voter list for Ward 6 indicated that absentee
ballots were not received from individuals;these

of2. The names 13approximately individuals
were not crossed off checklist,on the Ward 6
even thethough absentee voter list indicated
that absentee ballots had been received from

individuals;these
3. There was a discrepancy between the number of

absentee votes cast as shown on generalthe
municipal election return 6,for Ward and the
absentee votes reported Mr.by [theSoucy

2,moderator] on November 1994 [sic]. The
absentee voter checklist indicated 202that
absentee ballots bywere received Citythe
Clerk, reportedbut the total theby moderator

votes;was 191 absentee
4. No reason givenwas theby moderator to whyas

challenged absentee votes were chal-being
lenged;

5. The moderator failed to write ‘A.V.’ tonext the
name of the absentee voters as each absentee
ballot was fromremoved the inenvelope,
violation of RSA 659:52. The ballots were
instead collected in a pile, and the letters ‘A.V.’

onwere recorded the time;checklist at a later
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inwere not countedabsentee ballots6. The
that theRSA 659:63 inaccordance with

as thecounting completed envelopeswas not
notand the wasopened up, countingwere

in public;completed
absenteeAn number of ballots wereunspecified7.

as voting;off the official checklistcrossed
Clerk,the Ward NormanSoucy permitted8. Mr.

votingthe tookGill, the room in whichto leave
in hisvoting cartridgesmachinewith sixplace
votingmatter of a brokenwhile thepocket

inaddressed, violation of themachine was
incounted andpublic;that votes berequirement

mother, Gladys Oparowske,Oparowske’s9. Mr.
return an absenteebut did notwho received

Soucyto Mr.ballot, right bydenied the votewas
atthe to votepollsshe arrived atwhen

2,1993.7 Novemberonp.m.approximately

ifto “determinerequested the commissionletterOparowske’sMr.
irregularities“significantand if it foundoccurred”irregularities

a election.occur,” to order newdid
1994,20,Januarydatedthe commissionletter toBy

Dykstra raised6 candidate Leonaaldermanicunsuccessful ward
(1) 6alleged: the wardThe letterirregularities.two additional

histo dutiesmoderator, dischargeC. was unableSoucy,Arthur
fromresultinga of interestdue to conflictfairlyandimpartially

a forSoucy,Donna was candidatedaughter,that his'the fact
(2) machine wasvotingan electronic6;in andalderman ward

2, 1993,ofthemominghour on Novemberfor at least onedisabled
no hallcityone fromvoting thoughfor evenwas later usedbut

the machine.called to examinewas
21 anddays hearings: Januaryonheld two ofThe commission

onthe moderator was unavailable28, BecauseMarch 1994.
of twohad not received notice the21January apparentlyand

the commissionby Dykstra,raised Leonaallegationsadditional
bythe nine raisedday hearing irregularitiesfirst of toconfined the

the secondSoucyMr. was notified ofAlthoughOparowske.James
to hearproceededand the commissionhe did nothearing, appear,

allegations.thethe remainder of
Gladys Oparowskethat was deniedConcerning allegationthe

entered thevote, commission found that after sheright to thethe
2, 1993, buton Novemberp.m.7:00approximatelyatpolling place

thevote, Soucy polling placeMr. announced thatbefore she could
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compiledby cityabsentee voter list for ward 6 thewas closed. The
Gladys Oparowske’soffice indicated that absentee ballotclerk’s

polling place,The at the ward 6was not returned. checklist
byhowever, that she voted absentee ballot.indicated had The

Soucy inquired Gladysfound that had Mr. whethercommission
Oparowske ballot,in fact had returned her absentee he would

Accordingly,have discovered that she had not. the commission
Oparowske presentedruled that “because Mrs. herself at the
polls closed,check-in table before the were and she had not

Oparowskeballot,returned her absentee Mrs. should have been
person.”to vote inallowed

Regarding ballots,the absentee the commission ruled that Mr.
Soucy separateviolated State election laws on six occasions. The

(1) requirementcommission ruled: “the thethat name of the
during processingabsentee voter be identified on the checklist the

(2) “[t]heballots, 659:50,1,of the absentee was fulfilled”;RSA not
procedure by Soucyused Mr. also failed to conform to the RSA

requirement659:52 that the absentee voter’s name be checked off
ink,in red and the letters ‘A.V.’written beside the voter’s name in

(3)envelope opened”; “[t]he processingred ink after the is of
requirementsabsentee ballots also failed to conform to the of law

processing interrupted,in that the of absentee ballots was in
(4)1(c)”; challenges659:49,ofviolation RSA “the failure to record

during processing [was]continuous of the absentee ballots in
(5)659:51";of . . . RSAcontravention “the manner in which the

absentee ballots were counted in Ward 6 659:63”;violated RSA and
(6) Soucy statutory duty“Mr. did not fulfill his to oversee the
counting by supervisionof votes the election officers under his as
required by RSA 659:60.” The commission stated: “It is
inconceivable that such substantial errors could have been made

appropriately organized supervisedin an and election. The
dismayed surprised byCommission was both and the fact that no

explain why irregularitiesevidence was offered to how or these
may have occurred.”

Regarding allegationthe interest,of conflict of the commission
Soucy Soucy,that Mr.found is the father ofDonna who was elected

as inalderman the election at issue. The concluded,commission
statutory prohibition againsthowever, that there is no a relative of

servinga candidate as moderator in an election. The commission
“[w]hile prudent Soucyruled that it would have been for Mr. to

anticipated allegationshave and avoided the which now have been
assigned designee, requiredmade and his duties to a he was not

by by failing disqualifylaw to do so and did not violate the law to
himself as moderator.”
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The next the that one of theallegationcommission addressed
not for one hour afterworking approximatelymachines wasvoting

2,1993,the of Mr.opened morningon November and thatpollsthe
machineputtingin the into serviceSoucy improperlyacted

thehaving inspected by citymachine someone fromwithout first
the rule settingThe commission noted that administrativehall.

to be undertaken election officials in thebyforth the measures
not Mr.inoperative bythat machine becomes was followedevent a

however, “no evidence was introduced to show thatSoucy. Because,
to itpermittedable or use the machine while wasvoters were

concluded that “while aperhapsthe commissioninoperable,”
Mr. failure to call in apoor judgment,ofconsequence Souc/s

a of law.”not violationrepairman was
oncartridgesto the that the machineFinally, allegationas

themselves,recorded, or machinesthe had been thewhich votes
with, commission concluded no fraudthe thattamperedhad been

polls closed,found that after the whenoccurred. The commission
of the failed tobeing counted, votingone machinesthe votes were

time, Gill, clerk,Norman the ward left thea total. At thatprocess
cartridges pocketin his for severalvotingroom with machine

the stated ofminutes, by Soucy, purposeMr. foraccompanied
putcall hall to the machine back intocitya tomaking telephone

that “no was presentedThe commission found evidenceoperation.
ortampered with, that votesthe or machines weretapesthat

It stated: is“[T]hismachines were altered.”recorded on those
in the failed to exercisecircumstance which moderatoranother

discharge dutyin his to oversee thethe ofappropriate judgment
Nevertheless, ofprudentwhile not a courseelection in 6 ....Ward

Soucyof and Mr. Gill in thisaction, conduct Mr.the
. not constitute a violation of law.”. . doesregard

The concluded:commission

is disturbed at thedeeplyThe Ballot Law Commission
in the Ward 6 election wasmanner whichslipshod

moderator, Mr.by Soucy.thesupervisedconducted and
conduct,of itgives proofrecord no fraudulentWhile the

a attitudeSoucy adoptedthat Mr. cavalierestablishes
processthe details of the electionand inattention tothat

as theduringof his service moderatorwas the hallmark
2, Soucy^s1993 Mr. conduct eitherelection.November

of manyto the creationor contributedcreated
2, election,6 asin the 1993 Wardirregularities November

than thesignificantMoreenumerated above.
theyto whichdegreeis theirregularities themselves

confidence in the processelectionpublicundermined —an
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which, inwhen undertaken accordanceprocesselection
citizens of thislaw, byis revered and admiredwith the

the world.State, Countryour and

which were toirregularities provenof thelight manyIn
2, election,6in the November 1993 Wardoccurredhave

the intention ofhas little confidence thatthe Commission
reflected underaccurately appropriatelywas orthe voters

the CommissionSoucy’s Accordingly,supervision.Mr.
2, 6 electionthe November 1993 Ward aldermanicorders

voided, vacant,Ward 6 aldermanic seat anddeclares the
forState, City Citythe of the Clerk theSecretarydirects

of Aldermen to takeManchester and the Boardof
action to conduct a new election ....appropriate

concerningthresholdpetitioner’s questionsWe first address the
jurisdiction to decide the issues before it and itsthe commission’s

arguesto vacate the election. She that because RSA 46:3authority
(1991) statutory procedure,an alternative theappealestablishes

addition,Injurisdictionlacked to hear this case. thecommission
argues requestedthat because a recount was notpetitioner

(1986)RSA or 5.29 of theto 660:1 section Manchesterpursuant
Charter, Leona was not entitled to relief from theCity Dykstra

These are merit.argumentscommission. without
“Jurisdiction to hear and determine election contests is

on, regulated by, statutoryand 26 Am. Jur.dependent provision.”
(1966).2d 328 Only byElections a court or board authorized§

or has tojurisdictionstatute constitution hear such a contest. Id.
Hampshire,In the commission’s inauthorityNew is set out RSA

(1986) inchapter provides part:665. RSA 665:7

In to the of issues tojurisdiction conveyedaddition the
by chapter,ballot law commission other sections of this

the commission shall hear and determine all disputes
violationsinvolving alleged Hampshireof New election

a non-criminallaws of nature for which no specific
statutory appeal procedure alreadyhas been provided.

The contends that RSA 46:3petitioner establishes a “specific
procedure,”statutory appeal thereby precluding the commission

exercising jurisdictionfrom in this matter. provides:RSA 46:3
“[The Councilmen]Boards of Aldermen and judgeshall be the final
of and qualification members, and,the election of its if electionany

contested,is shall have the same powers to ascertain the facts as
city regardthe convention have in mayorto the election of . . . .”
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statutoryof interpretation,In accordance with basic tenets
the of the statute. N.H. Div. Humanlanguagewe look first to of

(1990).Hahn, 776, 778, 775,584v. 133 N.H. A.2d 776Services
“specific statutorynot define the term appealRSA 665:7 does

defined,isstatutory language specificallynotWhereprocedure.”
ifgive language plain ordinary meaning, possible.“we the its and

so, legislation,in mind the intent of thekeepIn we mustdoing
the construction of the statuteby examiningis determinedwhich

whole, by examiningnot isolated words andsimplyas a and
(citation omitted). (1986)RSAId. 665:14found therein.”phrases

an this “frommay appealthat there be to court theprovides
of the ballot law commission made underdecisions

this section shall limited toAppealsRSA 665:7 .... under be. . .
elector, governor,for of presidentialelections the officescontested

votedcity generaland or ward offices for atcitycouncilor and town
this section indicateslanguageRSA 665:14. The ofplainelections.”

over elections forjurisdictionhas contestedthat the commission
to RSA 665:7 to theinterpret precludeoffices. Were wecity ward

matter,in this we would renderjurisdictioncommission’s
of RSA 665:14. “We will notlanguage interpretthemeaningless

Rix v.to such an result.” Kinderworksillogicalthe statute produce
(1992)548, 551, 833, 834 (quotationN.H. 618 A.2dCorp., 136

omitted). holding,of our we need not consider whetherBecause
byas envisioned the ofappeal procedure languageRSA is an46:3

RSA 665:7.

necessarythat a recount was areject argumentalso theWe
theinstigation proceedingsto the of beforeprerequisite

for a“Any660:1 candidate whom voteRSA provides:commission.
mayoffice a state election for aany general applywas for atcast

added.) Likewise, ofsection 5.29 the(Emphasisrecount.”
“Any candidate for whom aCity provides:CharterManchester

inany any not,cast election . . . who isvote for officewas
officials,bycount made the elected to suchaccording to the first

for themay cityoffice . to the clerk a recount of votesapply. .
added.) provision requiresNeither a recount(Emphasiscast. . . .”

bemaycommission’s invoked.jurisdictionbefore the

circumstances, theFinally, properwe note that under
to an election and orderauthorityhas the declare voidcommission

bodya quasi-judicial chargeda election. The commission isnew
objectscarry purposesout the and of theresponsibilitywith the to

State; authority an election alaws of this the to void iselection
in the statute.powers grantedconsistent with the broadremedy

Broderick, 316, 318, 790, (1950);75 A.2d 793See v. 96 N.H.Colby
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1993) (vacancy office652:12, publicV in occurs(Supp.see RSAalso
decision).by commissionif voided ballot lawelection

petitioner’s argumentthe that the commission’sturn now toWe
arguesmatter of law. The petitionerwas erroneous as adecision
invoidingin the election because thecommission erredthat the

the must be shown to have affectedirregularitiesof fraudabsence
argues therespondentoutcome. The that outcomethe election’s

“blatantly illegal votingnot be whereappliedtest should
used, correctlythe commission ruledwere thatprocedures” and

election bethe outcome of an cannot determined“[w]herethat
or isillegality, remedyof the tocertainty irregularitywith because

and call for new election.”the election avoid

the rule in the absence ofIn 1870 we established that
orvotes accident mistake do notfraud, illegal bycaused which

Hill,outcome will not invalidate an election. Judkins v.thechange
(1870). Judkins,140, losing50 142 In candidate forN.H. the

commissioner the Cityto have results of the ofcounty sought
the that the“upon groundward 4 election voided electionConcord

offraudulent, and the true state the vote could not bewas
inId. at The vote tallies ward 4 were 371 forascertained.” 141.

Judkins, Judkins,Id. toHill, Accordingfor and 1 for French.174
thethe in the fact that while ward moderator declaredlayfraud

off onvotes were cast 519 names were checked theonlythat 546
checklist, countyso the votes declared for commissioner were“and

toby27 than check-list have voted.” Id.appearsmore the
ofthat because the number votes at issue could notWe held

notchanged outcome,have the we would disturb the results unless
the was the result of fraud. Id. at 142. Asdiscrepancy we

excess been toexplained, may by“[the] have caused a failure check
persons “[t]hereall names of or also have beenvoting” maythe

invoting, maysome double and there have been some mistake the
causes, combined,ofto some or to allcounting: these the

concluded,may however,be We that indiscrepancy due.” Id. the
fraud, “[i]f illegal received, enoughabsence of votes were but not to

itmajority,the would not invalidate Id.change the election.”

of therefore,Under the law to setHampshire,New aside an
resultsparty challengingelection the the must eitherprove “fraud

leaves the intent of in irregularitieswhich the voters doubt or in
the conduct of the such a[election] of nature as to affect the

District,v. 296, 297, 415,Leonard School 98 N.H. 99 A.2dresult.”
(1953); Mkt., Inc.,416 Keene Gerry’s 165,see v. Cash 113 N.H.

166-67, 873, (1973); Folsom,A.2d304 874-75 v.Attorney-General
(1899).558, A.556, 410,69 N.H. 45 410
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found that “no fraud occurred withexplicitlyThe commission
machines, recordingthe or the ofvotingto the ofoperationrespect

“noMoreover, the commission found thatmachines.”votes on the
tamperedthat the or machines weretapespresentedevidence was

on those machines were altered.” Ourvotes recordedwith, or that
the commission’s arefindingsrecord indicates thatreview of the

(1986). votingRSA 665:14 Thethe evidence. Seebysupported
1274Soucythat candidate receivedtally therefore showsmachine

machine, Dykstracandidate receivedby whileof the votes tallied
so tallied.971 of the votes

ballots, note thatthe absentee wedisputedtoTurning
inSoucyMr. violated several election lawsfinding thatitsdespite

ballots, the commission didof absenteeto theregard processing
6 absentee ballot boxThe seal on the wardfind fraud.not

that 202 absentee ballots were cast.hall indicatesby cityprepared
voteballots, representingone additionalplus202 absenteeIf all

to have been cast in favor ofare assumedGladys Oparowske,
for be 1174. This wouldDykstrathe total vote wouldDykstra,

100 EvenSoucy assuming,of for of votes.margin victoryaleave
votes were cast forchallengedall 203 of thetherefore, that

change.would not Seeoutcome of the electiontheDykstra,
Justices, 209, 210756, 759,116 N.H. 367 A.2dtheOpinion of

(1976). us, there is no doubt thaton the record beforeBased
Townthe choice of the voters.”Soucy “expressedwascandidate of

(1981)Adams, 473, 479, 766,A.2d 769121 N.H. 431Derry v.
omitted).(quotation

infor a fair and lawful election wardresponsibilityThe primary
moderator,1993, the C. Arthur2, uponrested6 on November

too clear he failedonlyit is thatresponsibilityIn thisSoucy.
the of this State’sdisregard provisionsformiserably. grossHis

in theincompetence managingand his generalelection laws
severelybe too condemned. Asand cannotreprehensibleelection is

AppealsCourt of has stated:the Ohio

ofprocessin most democraticstep importantEach the
carefully thought outa free election has beenconducting

the .... Each rule of actionby legislatureoutspelledand
personsthe of the variousguidanceforth forset

Thatimportant.process equallyin the isparticipating
carefullyandhonestly, conscientiously,these rules be

true of theguarantysuch officials is thebycarried out
government.ofsystemthe ballot box under oursanctity of

of conduct for theseany other standardTo countenance
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isjustice deepof thatconceptabhorrent to theofficials is
every American.heart of truein the

1964).(OhioMcHale, 606, 608 Ct. App.195v. N.E.2dPintaric
that inHampshirelaw in New theNevertheless, providesthe

not electionfraud, irregularities will render an invalidofabsence
the Because thethe result of election.they affectunless

in this did not affect thefound to have occurred caseirregularities
wetally,as the machine reversebyvoters reflectedchoice of the

decision.the commission’s

Reversed.

All concurred.
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