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that the board limited hishas not showntestimony. Courvilleown
rehearing.at theof evidencepresentation

members’ at thequestionsthat boardarguesalsoCourville
considering evidence fromthe board waswhyaboutrehearing

that the did notshows boardto refute the memorandumCourville
the Herehearing. pointsatpresentedthe evidencefairly consider

members about thesome boardbyuncertainty expressedto
memorandum toaddressingand thedisclosingofissueprocedural

evidenceanyrefused to consider of thethe boardthatdemonstrate
Indeed,position.not Courville’ssupportThe record doesprovided.

amongand board membersrehearingtheduringdiscussionthe
order, indicate thatas well as the board’srehearing,thefollowing

evidencetestimonythe and thecarefully consideredboardthe
presented.

the board’s use ofbycausedany prejudicethat materialholdWe
rehearing.thebywas curedhearingat the firstmemorandumthe

Ctr., 220,207,134 N.H. 590Med.RegionalSalemSee Appeal of
(1991). by allegedcaused theanyBecause harm602, 610A.2d

by rehearing,cured thehearingin the wasinfirmitiesprocedural
processCourville’s duedid not violateproceduresthe board’s

thethe decision of board.affirmrights. We

Affirmed.

All concurred.
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Howard, Cahill,attorney S.Jeffrey general (Jeffrey attorney,R.
for the State.orally),on the brief and

White, Dover,A. of briefby orally,and for theStephen
defendant.

defendant,JOHNSON, McLellan,J. The Shawn hisappeals
pursuantfelonious sexual assault to RSAaggravatedconviction for

1993). arguesThe defendant that the(Supp. Superior632-A:2
J.)(Dickson, jurorserred in as alternates two whochoosingCourt

defendant, inknew affiliated with the andthought they people
fordefendant’s motion a mistrial based on a claimeddenying the

Theright self-incrimination. defendant alsoagainstviolation of his
questions.to tworesponses jurythe court’s We affirm.appeals

aggravatedindicted for felonious sexualThe defendant was
penetrationin sexual with“knowingly engaging]assault for

throughvictim theperson by overcoming the actualanother
superiorforce or in thatphysical physical strength;ofapplication

[thethe byvictim]forced his into mouth ofpenisShawn McLellan
a carpinningon of her and her down on seat.”forcing tophimself

11, 1992,on ofevening Julyincident occurred theallegedThe
offered a ride to the victim who wasthe defendantwhen

hitchhiking.
initially byquestioneddefendant testified that whenAt trial the

sampleswhile his and saliva werethe bloodpolice hospitalthe at
Hedid not a hitchhiker.taken, pick uphe them that hetold

a Miranda form which he understoodhaving signedtoadmitted
also that he did nothis to remain He testifiedrightwaived silent.

heallegedof incident until after was releasedhis theinform wife
objection,the the State askedOver defendant’sthe hospital.from

the to correct hispoliceif he contactedhim on cross-examination
thathis what had occurredhavingafter told wifestatements

negative.indefendant theto which the answeredevening,
peoplethe court abouttrial, jurors questionedtwoDuring the

number,Juror tenhad noticed in the courthouse.whom they
sittinga woman in the backthat she had noticedthe courtadvised

at theparentshe had met in á conferencecourtroom whomof the
jurorThe felt that shea counselor.guidancewhere she isschool

The turned out towomanopinion.render an unbiasedcould still
fact wasmother, although no thismention ofbe the defendant’s

tojurorthis wouldThe court ruled that continuejuror.to themade
needed, automaticallyif but wouldjurythesit deliberate onand

.objected.not The defenseneeded.an if she werebecome alternate
court, indicatingthespokealso with thatnumber fiveJuror

atobreak, speakinghe had seen the defendanttheduring lunch
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hallway thought mightwoman in the whom he be the defendant’s
juror recognizedmother. The the woman as a clerk at a

It was determined that theconvenience store. defendant did not
woman and had been with herbriefly speakingknow the about

objectionanother trial. Over the defendant’s that the State would
in effect be two if bothgiven peremptory challenges jurors five and

alternates, jurorten were made the court ruled that number five
would also be an alternate unless he was to makenecessary up the

jurors.requiredtwelve
deliberations,day juryAfter the first of the asked the court the

“Does there have to afollowing question: be connection/correlation
penetrationbetween the actual and the use of force?” aDuring

conference, thechambers defendant that theargued answer was
The courtclearly “yes.” jurydecided to ask the to clarify the

question, juryafter which the returned “If they agreedwith: to
withdrew;heoral sex and then she then todisagreed any

activity,additional he then continued. Does force still Theapply?”
court issued a written answer which included a statement that
“with to thisrespect charge, the defense of consent has not been
raised,” to which the defendant Theobjected. defendant was

of aggravatedconvicted felonious sexual assault.

appealOn the defendant first thatargues the court erred in
ruling jurorthat number ten would be an alternate unless she was

to make theup panelneeded of twelve jurors. Since the
argumentdefendant’s with respect jurorto number five is

identical, we will address both simultaneously.issues The
defendant that hisargues rightfundamental to a fair jury trial

I,under both article 15part of the New Hampshire Constitution
and the sixth amendment to the United States Constitution has
been violated because the court’s inruling gaveeffect the State
two peremptory challenges “However,additional to jurors. the
constitutional dimension of the argumentdefendant’s was not

attention,called to the trial court’s nor was it inraised the notice
Therefore,of appeal. we will consider his argument under an

Plante,abuse of discretion standard . . .” 456,. State v. 134 N.H.
(1991).459, 1279, 1282594 A.2d

(1983)500-A:13,We note that RSA I requires that alternate
jurors “at the direction of the presiding justice, drawn,be selected
and in the same mannerempaneled regular jurors.”as the RSA

11(a)500-A:13, that alternateprovides jurors“[t]he [b]eshall . . .
hand,sworn with and seated near the . .” Injury . . the case at the

trial court fourteen theempaneled jurors, postponing designation
of the alternates until the case was submitted to the forjury
deliberations. We need not proceduredecide whether this violated
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this issue has not presentedbecause been forRSA 500-A:13
Jaroma, 562, 569, 1173,v. 137 N.H. 630 A.2dSee Stateappeal.

(1993).1177

whether the trialWe now address court abused its
tojurors five and ten alternatesby hand-pickingdiscretion be

In therandomly selectingof two. chambers conferenceinstead
jurors, the State voiced the concern that since bothregarding these

of with the whomchance future contact individualshad ajurors
defendant,be related to thespeculated mayandthey recognized

impartially.be unable to deliberate Themightjurorsthese
jurorsto the alternates. Anmaking theseobjecteddefendant

Jaroma,State v. where the trial courtcan be drawn toanalogy
Jaroma, 569,See 137 N.H. atforeperson.selected anonrandomly

panel,in Jaroma that since the entireat 1177. We found630 A.2d
impartial jurors,of theforeperson, consistedincluding the
he by“that was prejudicedfailed to demonstratedefendant had

A.2d The defendant in the570,Id. 630 at 1177.atthe selection.”
to that nonrandomfailed demonstrate thehand hascase at

him ofdeprivedten as alternates anof five andjurorsselection
of possibleThe trial court had evidenceimpartial jury.

future, andjurorsbetween five and tenconnections, andpastboth
withwere associatedjurorsthose believedwhom thepeople

ofcase, viewed in the context thefacts of thisOn thedefendant.
it within the trialus,to we conclude that waspresentedquestions

and ten to be the alternatesjurorsto choose fivecourt’s discretion
remote,associations, howeverconsidering theirafter potential

adefendant, juryto both sides asprovide impartialso asthewith
as possible.

that the trial court erred inarguesnextThe defendant
the defendant onquestionState’s toobjection to theoverruling his

hospitalfrom the andyou went home“Aftercross-examination:
them,to ‘Bythe tellyou policethen contactwife didyou yourtold

you the truth.’?” The defendant’sto me tellyou.I lied LetWay,the
rightthehe had not. The defendant raisesthatresponse was

I, article 15 of thebyas guaranteed partself-incriminationagainst
of thethe fifth amendmentandHampshire ConstitutionNew

on the Newbase our decisionWeStates Constitution.United
226, 231,Ball, 124 471v. N.H.Constitution, see StateHampshire

only analysis,aid ourfederal law to(1983), and cite347,A.2d 350
(1985).1139, 1143590, 594, 493 A.2d126 N.H.Maya,v.see State

because theanalysisfederalseparatein aengagenotWe need
anydefendant additionalnot afford thedoesFederal Constitution
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Torres,protections. State v. 340,130 N.H. 540 A.2d 1217Cf.
(1966).(1988); Arizona,Miranda v. 436,384 U.S. 444-45

The defendant’s reliance hisupon right to remain silent
is Whenfaulty. suspecta rightasserts the to remain silent after
being Mirandagiven warnings, “all questioning must cease.” State

Munson, (1985)v. 191, 193,126 N.H. 646,489 A.2d 647 (quotation
omitted). theSubsequently, suspect’s exercise of this right “may

Id.;not be used himagainst Ohio,at trial.” Doylesee v. 426 U.S.
(1976). case,610 In however,this the defendant waived his

rightsMiranda when he voluntarily responded to the officer’s
questioning about whether pickedhe aup hitchhiker, repeatedly
denying that he encountered the victim. The defendant’s
inconsistent attestimony trial that he pickdid theup victim while
she was andhitchhiking, that he lied policeto the so that his wife
would find out about the incident first,from him compelled the
State to cross-examine the defendant whyabout he never retracted
his lie to the police. By offering testimony at trial that differed
from the post-Mirandadefendant’s statements, the defendant
placed his incredibility issue, thus permitting the prosecution to
“probe all post-arrest statements and the surrounding
circumstances under which they made,were including defendant’s
failure to provide critical details.” United Ochoa-Sanchez,States v.

(9th1283,676 F.2d Cir.), denied,1286 cert. 459 U.S. (1982);911
Charles, (1980) curiam).see Anderson v. 447 U.S. 404 (per

The defendant next argues that the court erred when it
did not answer “yes” to the jury’s first question as to whether there
had to be a “connection/correlation between the actual penetration
and the use of force.” We evaluate a claim that the trial court
refused to answer a jury question in language requested by the
defendant “in the context of the entire charge and all of the

Dedrick,evidence.” State v. 502,135 505,N.H. 127,607 A.2d 129
(1992). The trial court instructed jurythe that the State had to

(1)prove: that the defendant had sexually penetrated victim;the
(2) that the defendant overcame victimthe by actually using

(3)physical force or superior physical strength; and that the
defendant acted knowingly. The State accurately points out that
the jury’s question, which used the terms “connection/correlation,”
can plausibly be interpreted to ask either of the following about
the charge: whether a causal relationship between the sexual
penetration and the use of force is required, or whether a temporal
correlation between the essential elements is all that the State

prove.must Where the jury’s question is susceptible to several
interpretations, we have held that “the court may engage in



138

its Id. The courtspecific meaning.”to ascertaindialoguefurther
can the injuryto how it best assist itsdiscretion determinehas

deliberations, obligated jurynot to answer the with theand is
By asking theby the defendant. Id.language requestedspecific

inengagedthe court a neutralquestion,to itsjury rephrase
thatboth We therefore hold the.parties.the benefit ofmeasure for

properly.actedtrial court
the trial court erred when itargues thatFinally, the defendant

guidancesecond thejury’s questionto theresponsein itsincluded
chargedtohad not been raised theof consentthat the defense

thetestimonythat the of defendantindicatedjuryconduct. The
applicationto the ofconfusion as whetherthe victim createdand

subsequent allegedto theactivityin sexualthe defendantbyforce
Therefore, the courtcharged.the crimefell withinpenetration

offense,charged statingelements of thejurythe with theprovided
Thehas not been raised.” court alsoconsent“the defense ofthat

byas therequestedthe indictmentcopya ofjurythegave
defendant.

meant “toprimarilyisjury chargeheld that theWe have
the incase, juryand to assistof thethe issuesclarify

John,St. 129to be resolved.” State v.theunderstanding questions
omitted).(1986) The trial26, (quotation27-281, 3, A.2dN.H. 523

the defense ofregardingincluded a statementproperlycourt
or“[w]hetherto decidecourt has discretionbecause theconsent

necessaryis to assiston a issueparticularinstructionjurynot a
at We will3,at 523 A.2d 28.its verdict.” Id.reachinginthe jury
basis of juryon thecourt’s decisionthe trialnot reverse

lawthe issues of in“fairlynot coverthey didunlessinstructions
505, at 129. TheDedrick, at 607 A.2d135 N.H.case.”the

that thestatingreinstructionthat court’scontends thedefendant
it wasprejudicial becauseconsent wasarguednotdefendant had

charged penetrationthe oralthatwith his contentioninconsistent
properlyreinstruction asthe trial court’soccurred. We viewnever

of forcephysicalthe elementconstitutedinforming jurythe what
that it had tochargeto thedefenseslegalthere wereand whether

consider.

Affirmed.

concurred.All


