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Solomon, P.A., J. Boutin onLondonderryof&Boutin CEdmund
orally), plaintiff.for thethe andbrief

(JohnCiandella, of Exeter J.Donahue, Tucker &McCaffrey,
the defendant.orally), forthe brief andRatigan on

WaterHampshireJOHNSON, plaintiff,The Southern NewJ.
(the defendant, ofthe the Townutility), suedInc.Company,

(the ad taxes assessedabatement of valoremtown), for anHudson
(1991); (Supp.75:1 RSA 76:17See RSAutility’s property.on the

J.)1993). forgranted an abatement{Lynn,CourtSuperiorThe
lesssubstantiallyin an amountin butyear question,each tax

trial court’sthat thearguingutility appeals,Thethan requested.
a of lawerroneous as mattervalue wasof fair marketcalculation

challenges theutilityThe alsothe evidence.byunsupportedand
and itsas an expertof witnessa towncourt’s qualificationtrial

credibility. We affirm.of hisassessment



141

based on aadvocated a fair market valuetrial, utilitytheAt
The townearnings. arguedproperty’s capitalizedof thecalculation

costreproductionbased on theconsiderably higher figure,a
deductions forThe calculation containedto value. town’sapproach

not for economicbutdepreciation,and functionalphysical
the calculations butadoptedtrial court town’sThedepreciation.

for economic depreciation.ten percentsubtracted

appeal, “[w]eis as OnOur standard of review follows:
theytrial unless arerulingsand of the courtfindingsthesustain

byor tainted error of law.” Publicsupportin evidentiallacking
Bow, 105, 107, 65,v. Town 139 N.H. 649 A.2dServ. Co. N.H. ofof

omitted).(1994) (quotation66

the claim that the trial court’sutility’sWe first address
erroneous as a matter of law.of fair market value wascalculation

of fact use one orstated, may anythe trierrepeatedlyAs we have
intechniques valuing public utilityof five appraisala combination

(rate base), comparabledepreciationcost lessoriginalproperty:
facilities, earnings, andsales, capitalizedcost of alternative

107,id. 649 A.2ddepreciation.cost less See at atreproduction
N.H., 479, 482,66-67; Public Serv. Co. 124 N.H. 471Appeal ofof

Ashland,1182, (1984); Public Serv. Co. v. Town 117A.2d 1184 of
124, (1977);635, 638, EnglandA.2d 125 New Power Co.N.H. 377

(1974).Littleton, 594, 598, 698, We have114 N.H. 326 A.2d 701v.
considered,”must be Publicthat all relevant factors“typicallysaid

Ashland, 640, 127,atCo. v. Town 117 N.H. at 377 A.2dServ. of
one ofspecific weight anybut a trier of fact need not allocate to the

Littleton,Power 114listed, Englandsee New Co. v.approaches
599, Rather, “[j]udgmentat 326 A.2d at 701. is theN.H.

judgmentSuch was exercised here.appropriatelytouchstone.” Id.
trial court’s order reveals a careful and thoroughThe

methods,of theconsideration of each valuation and its ultimate
saydecision reflects this. We therefore cannot that the court erred

as a matter of law.

thereject utility’s argumentWe likewise that the trial
bycourt’s decision is the evidence. The court’sunsupported

reproduction cost determination of fair market value was based on
the town’s and of whichexpert’s testimony report, both were
admitted into evidence. theAlthough utility’s expert presented a

calculation, “[c]onflictsdifferent cost in the evidencereproduction
by [trialwere to be resolved the who could orjudge], accept reject

ofportions presentedsuch the evidence as he found proper,
including expert 607,that of the witnesses.” Id. at 326 A.2d at 706.
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Moreover, performed hythe cost calculationreproduction
completelyit excludes overutility’s is becauseexpert suspectthe

the utility byof donated topropertymillion dollars’ worthtwo
Newutility HampshireThe that the Publicdevelopers. explains

(PUC) does not allow inclusion thisofUtilities Commission
base, utility’sthe tocircumscribing abilityrate thusinproperty

may, regulationas PUC has to donothingon it. Be that itearn
reproduceof it would take tomoneythe amountdeterminingwith

firstnecessarythe inutility’s property, stepof theor allreplace
tocost value.approachthe reproduction

step, depreciation,the of thefor the second calculationAs
percentof a ten discount forthe trial court’s useutility questions

it fails reflect the fullcontending that todepreciation,economic
the fair market value. Theregulation property’sof onPUCimpact

however, fundamentally erroneouslyandanalysis,utility’s
the utility’sthat a ofassumption purchaseron thedepends

The couldby the PUC. townregulated acquirewould beproperty
(1988), and not be assee RSA 38:3 wouldutility’s property,the
utility. utilityas The maintainsin its aearning powerrestricted

is athe is but the same true ofby unlikely,a townpurchasethat
is, all,after theentity. The unlikelihood of saleanypurchase by
extraordinarilyispublicof utilities sowhyreason valuation

givenhas the trier of factwhy typicallythis courtdifficult and
Public Serv. Co. v. Townin this area.considerable deference Cf. of

126;Ashland, 639, 125,638,at 377 A.2d at Public117 N.H.
591,142, 144, 146, 136101 A.2dCo. New N.H.Hampton,Service v.

(1957).594, 595

utilitycalculations, arguesto the trial court’s theReturning
no ofderives from one evidencepercent figure piecethat the ten
of Newby Hampshireinfluenced decisions thelikelyand was

See,containing similar discounts.of and Land AppealsBoard Tax
Bow, 1980-82,v.Public Serv. Co. N.H. Town No.e.g., 1991of of

(ten(N.H. 1991)11, percent);204509, Apr.at *10 B.T.L.A.WL
1281-81,Farmington,N.H. v. Town Nos.Public Serv. Co. of of

1990)(N.H.*41940-82, 149479, 9,at B.T.L.A. Feb.1990 WL
(fifteen Londonderry;Co. v. TownPublic Serv. N.H.percent); of of

(N.H.141023, at1230-81, 2084-82, 1989 WL *10 B.T.L.A.Nos.
1989) (fifteen error, however,find no in the14, Wepercent).Mar.

Ashland,call. Serv. Co. v. Town 117Publicjudgmentcourt’s ofCf
recognizedcourt the639, 377 A.2d at 126. This hasN.H. at

Appealsee Public Serv. Co.depreciation,of economicrelevance of
1185;A.2d Co. v.484, Royal124 N.H. at 471 at Gardensof N.H.,

Concord, 671-72,668, 123, (1974);328 A.2d 125 New114 N.H.



143

705,Littleton, 605, 326 at114 N.H. at A.2dCo. v.PowerEngland,
hands a rigidthe fact finder’s withto tieattemptedhas neverbut

directive,legislativethe absence offormula inmarket valuefair
Littleton, 599,N.H. at 326 A.2dv. 114England Power Co.Newsee

at 701.

utility’s calculated economicexpertnote that theWe also
(ratedepreciationlessoriginal costby subtractingdepreciation

base) less and functionalphysicalcostreproductionfrom
circularity,in mathematicalAccordingly, perfectdepreciation.

of ratedepreciation equalledless all three formscostreproduction
cost into areproductionthe calculationtransforming utility’sbase,

See Serv. Co. N.H. v. Townexercise. Publicmeaningless ofof
149479,1281-81,1940-82, *4; Public1990 WL atFarmington, Nos.

Ashland, al.,et 1982 WLv. Town No. 0439-80Co.Serv. N.H.of of
1982).(N.H. 19, If this had meant12156, *5 Oct. courtat B.T.L.A.

equateto than a tonothing waybe moredepreciationeconomic
had tobase, we would have no reasoncost with ratereproduction

valid, toindependent approachcost as areproductionapprove
value.

heavytrial onutility disputesThe the court’s reliance
the of capitalized earningsat theexpensecostreproduction

First,find error. repeatedly“[w]ewe no haveAgain,approach.
in the of orreproductionevidence!]that . . . natureheld

market ....assessing[] is relevant to valuecostsreplacement
on themay dependingbe more or less relevant[S]uch evidence

the would in fact be orproperty replacedextent to which
Ashland, 640,Serv. v. Town 117 atPublic Co. N.H.reproduced.” of

(citation omitted). The found thatsuperior377 A.2d at 126 court
ifutility’s replaced reproduced destroyed,the would be orproperty

amply by Second,is evidence. thefinding supportedand this the
capitalized approach, reproductionlike its costutility’s earnings

and, thus,analysis, unregulatedto consider an purchaserfails
regulationeffect of on fairoverestimates the PUC market value.

utility’sWe now to that the trial courtturn the contention
witness,the anerroneously George Sansoucy,town’s asqualified

Bow,v.In Service Co. New Townexpert. HampshirePublic of of
arose,108, 67-68, veryN.H. 649 A.2d at this139 at issue

involving witness,same and we affirmed the trial court’sthe
Sullivan, 428,See Dwire v.ruling. also 138 N.H.qualification

(1994).431-32, 1359, trial in thisjudge642 A.2d 1361 Because the
BowSansoucyrelied on the voir dire examination of in thecase

thetrial, we discern no relevant distinction between two cases and
affirm here well.as
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utility’sthe thatargumentwe considerFinally,
lackingso in that the trialtestimony credibilitywasSansoucy’s

utility points Sansoucy’srelied it. The tonot have oncourt should
by RegulatoryFederalsuspension Energythethree-month

(FERC) and aspectsfor to variousmisrepresentationCommission
his oftestimony, use sources.Sansoucy’s particularlyof

to acourse, judgeis for the trial determine asofCredibility,
could be made on allfindings reasonably“and if thematter of fact

Gordon, 862,117Gordon v. N.H.they must stand.”the evidence
(1977). to the810, We find no reason disturb865-66, A.2d 813379

credibility. The court’s orderSansoucy’sofcourt’s assessment
intestimonythis oflightof witness’sweighingreflects a careful

occasionally one-sidedSansoucy’sincident. As forFERCthe
sources, no to from this a designsee reason assumereading of we

brief, forutility’s example,The twicethe court.to mislead
Concord,CityCo. v. 114 N.H.cites Gardenserroneously Royal of

v.England Power Co. Town668, 123,A.2d and New328 of
698,594, proposition326 for the that “theLittleton, 114 N.H. A.2d

assessment,”in property’smust be reflected aregulationeffect of
Service Co. Newa to Publicquote Appealand attributes of of

479, 1182,A.2d that nowhere inappears124 N.H. 471Hampshire,
and, fact,in is a misstatement of thecase lawHampshireNew

cause us toAlthough lapses mayin that case. theseholdingcourt’s
notcarefully,more do deducearguments weutility’sscrutinize the

a to mislead.purposefrom them

to itstake this occasion referpart,the town’s weFor
16(11), ourcontainingCourt RuleSupremetocounsel

brief limit. Thesefifty-pageandrequirementdouble-spacing
Thus, cannot betogether. double-spacingbe readdictates should

Thelimit or vice versa. town’sthe fifty-pageevaded to meet
calculate,spacing which,of one-third weuse one andextensive —

a briefdouble-spaced brief into withfifty-nine pageaconverted
denied thevexing because wepages especiallyforty-eight —is

limit.fifty-pageto exceed themotionutility’s
to trial court’s order:quote from a footnoteclosing,In we the

theoperating expense,a- legitimatetaxes are[S]ince
base,in andto them rateare allowed includeutilities

tax to inalong any ratepayersincreasessimply passthus
hand,the other inof bills. Onhigher utilitythe form

enoughutility is fortunate towhere thethose instances
payments,tax the town’s otherand reduce itswin a battle

the When oneupmake difference.musttaxpayers
likelyand totaxpayersthat areratepayers. . .considers
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obvious that thepersons, it becomesthe samebe one and
lawyers expertare the andgamein thisonly real winners

thefees ofwitnesses, regardlesscollect theirwho
and money,waste of timethis needlessTo avoidoutcome.

urginginAppeals]of Tax and Land[Boardwith thejoinI
the of a uniformadoptionto considerlegislaturethe

tax purposes.valuation for ad valoremutilityofmethod

omitted.)(Citation that andAlthough ratepayersunderstandwe
same,” we find the trialinevitably “one and theare nottaxpayers

taken.wellpointcourt’s

Affirmed.

All concurred.
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