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obvious that thepersons, it becomesthe samebe one and
lawyers expertare the andgamein thisonly real winners

thefees ofwitnesses, regardlesscollect theirwho
and money,waste of timethis needlessTo avoidoutcome.

urginginAppeals]of Tax and Land[Boardwith thejoinI
the of a uniformadoptionto considerlegislaturethe

tax purposes.valuation for ad valoremutilityofmethod

omitted.)(Citation that andAlthough ratepayersunderstandwe
same,” we find the trialinevitably “one and theare nottaxpayers

taken.wellpointcourt’s

Affirmed.

All concurred.
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(Janice Rundles,Howard, K.attorney generalR.Jeffrey
for theorally),the brief and State.onattorney general,assistant

Concord,defender, of andappellatechiefDuggan,James E.
(Mr.defender, of ConcordScherr, appellateassistantAlbert E.

for thebrief, orally),and Mr. ScherrScherr on theand Mr.Duggan
defendant.

fromdefendant, appealsVandebogart,DanielTHAYER, J. The
(1986),murder, 630:l-a basedRSAdegreefor firstconvictionhis

J.).(Mohl, AfterCourtSuperiorin thea verdictjuryon
on appeal,the defendantbythe issues raisedof allconsideration

we affirm.
Goss, the12, 1989, KimberlySeptemberofafternoonOn the

andhome, bound, gagged, raped,from hervictim, takenwas
in theleft buriedbody partiallyher dead wasandstrangled,

following morning.thewas arresteddefendantThewoods.
tojurysix-week trial asat the defendant’spresentedEvidence was

followingthe facts.
left12, the victimSeptember1:30 onp.m.approximatelyAt

Thibodeau, tofriend, go shopping.Susanto meet aintendingwork
inDerryon Old Roadhusband livedand herThe victim

yard, behinda secluded backlarge,in a withLondonderry duplex
p.m.,At 2:30approximatelytract of woods.largeawhich was

thecomingscream fromheard a woman’sCarl Currierneighbor
five and fifteenresidence. Betweenthe victim’sarea behind
the sound camethoughta car start andlater, he heardminutes

Henear the victim’s home.driveway locatedof a dirtfrom the area
goinga white male driverFirebird witha black Pontiacthen saw

thereafter,house, Derry. Shortlytowardheadedhisslowly past
the street and wrote downdownparkedthe FirebirdCurrier saw

thirteen-year-oldCarl Currier’snumber.platethe vehicle’s license
Carl whenbyas describedparkedthe carbrother, Toby, also saw
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school, then saw it their residencepasshome from andhe arrived
p.m.at about 3:25toward Manchesterheadedagain,

shoppingtime of their plannedreach the victim at theUnable to
home to look for her. Sheexcursion, went to the victim’sThibodeau

car in theand found the victim’sp.m.at about 4:00arrived
husband, Goss,The victim’s Davidnot the victim.driveway, but

and Thibodeaup.m. missing4:30 to find his wifearrived home at
table,and were on the andpurse keysfor her. The victim’slooking

counter;the a was oncigarettewere on kitchen buttcigarettesher
can;was in the trash the dishwasher wasfloor, ashtraythe and an

half-unloaded; shut infamily dogand the was astanding open
searching callingAfter for several hours and friends andcloset.

relatives, Londonderry DepartmentGoss called the Police atDavid
Detectiveresponded, including7:30 Several officersp.m.about

Joseph Ryan.his Lieutenantsupervisor,Scott Saunders and
residence,Currier, the commotion at the victim’s walkedseeing

the officers the license number for the vehicle hegaveover and
A vehicle record check revealed that the defendanthad seen. motor

car.was a co-owner of the
home, the located the victim’sLondonderry policeAt the victim’s

justunder some leaves the clearedjacket beyondblue buried
found a of sneakers withyard. They pairof the back alsoportion

and a knife to a butcher blockbelongingthe laces removed kitchen
in the victim’s Casts and were taken ofphotographsset kitchen.

found at the scene.impressions footprintstire and
15, body partiallythe victim’s was discoveredSeptemberOn

behindin her home. Her were behind herburied the woods arms
back, at the wrists with shoe laces and in a seriespantyhosebound

knots, tightlyof and a white athletic sock was knottedcomplicated
skirt,unclothed. denimbodyaround her neck. Her lower was Her

lace, ofunderwear, jara broken shoe and a Vaseline which had
been taken from the victim’s bathroom were found near the body.

medical examiner concluded that the victim had beenThe
sock,with the athletic after it had been used as astrangled gag.

ligature ankles,There were marks the victim’s and itaround
togetherthat her ankles wrists been boundappeared and had

behind her back. There was an abrasion on her chin and
Astruggled.indications that she had tear to her anus which had

on her and the of Vaselinehemorrhaged, thigh, presencea bruise
suggested sexuallyin her hair that the victim had beenpubic

Semen,alive. which not to be fromprovedassaulted while still
Goss, was found in the vagina.David victim’s

approximatelyThe defendant was arrested at 5:15 a.m. on
13. His was seized and inSeptember clothing placed eight
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hair,the which wasCombings pubicof defendant’sseparate bags.
of to be ajelly, photograph appearedin a whatcoated petroleum

thesampleand a of defendant’s bloodleg,scratch on hisfresh
for evidentiary purposes.all takenwere

victim,and semen taken from the theof VaselineThe samples
scene, clothing,found at the and theimpressionstire and footwear

the defendant were sent toand blood taken frompetroleum jelly,
in tire and footweartesting. expertfor Anlaboratoriesvarious

chemical testified that the marksanalysisand incomparisons
both the defendant’s tiresconsistent withat the scene werefound

at time of his arrest. Hewearinghe was thethe tennis shoesand
on thejellythat found bothpetroleumtestified theadditionally

chemically fromindistinguishablethe defendant wasvictim and
at the scene.of Vaseline foundin the containerthat

ofpresencerevealed theclothingthe defendant’sAnalysis of
socks, This vegetationand boxer shorts.jeans,in hisvegetation

scales, andneedles, bud seed-likepinewhiteincluded hemlock
in theand scales were foundIdentical needles budstructures.

werebody. Identical seed-like structuresof the victim’svicinity .
yardback and werecleared area of the victim’sin thefound

expertAn testified that thebarnyard grass.asidentified
barnyardbecauseverythe was unusualvegetationofcombination

in as the hemlocknot exist the same habitatand doesgrass is rare
pine.and white

forof the defendant’s blood atestingtheTestimony regarding
day themore than a of six-weeksemen took a littleto thematch

from theknown blood takenof semen andsamplestrial. The
of taken from theas the bloodbody sampleas wellvictim’s
laboratorythe FBI forensic for comparison.sent todefendant were

DNA profileshowed that the defendant’stests performedThe
semen, he could therefore not beof the and thatthatmatched

FBI the odds of a persona source. The calculatedexcluded as
matching thepopulationat from the Caucasianselected random

50,000.as one insemen sample
convicted of two similarveryhad beenpreviouslydefendantThe

the other in Montana. In eachassaults, Virginiaone in andsexual
theby threateninghad the victimsubduedcase, the defendant

secluded,to aHe had taken each victima knife.victim with
their backs with boottheir wrists behindarea, boundwooded

socks, them. Onrapedwhite athletic andlaces, them withgagged
himturn[ed]the that knotsoccasion, “[t]yinghe told victimone

on.”
on thespokenhad with the defendantmotherThe defendant’s
aboutarrest. After the defendantaskingafter histelephone
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him, said,then “Icharge pending againstanother assault she have
for to the “Thequestion you,” replied,another which defendant

I you why.to is ... can’t tell I don’tquestion yes.answer that
time.”I too far this She understood thejustknow. went

as a confession of for the victim’sguiltdefendant’s statements
himday, prisonmurder. Later that she visited at the and asked

the She himquestionshim more about murder. asked how he felt
out,”“dragged body replied,he her and he “Scared.” Shewhen

“her, [P]buried and he replied, artially.”asked him if he had He
testimonythat it was a sex crime. Other established thatadmitted

son, yetat the time she with her the news media had notspoke
that the victim had been or that she had beenreported raped

told thatburied. The defendant also his mother he hadpartially
dayto commit suicide the before their conversation.attempted

(DNA), 365,136 616VandebogartIn State v. N.H. A.2d 483
(1992), bifurcated the defendant’s to ourappeal expeditewe

solelyof issues to the ofrelating admissibilityconsideration
(DNA)acid After thedeoxyribonucleic profiling. clarifyingforensic

Frye admitting evidence,standard for novel scientific id.two-part
(D.C.States,490;376, Fryeat 616 A.2d at see v. United 293 F. 1013

1923), requested by parties,Cir. as the we concluded that the trial
Frye by admittingcourt had misapplied population frequency

ingeneralestimates that had not found the field ofacceptance
(DNA), 381,genetics. Vandebogart 136 N.H. at 616 A.2dpopulation

at 494. We remanded to the trial court to conduct a inhearing
to techniqueorder determine whether a known as the “ceiling

has inprinciple” gained general acceptance the relevant scientific
community and whether the erroneous admission of the

statistic in casepopulation frequency this was harmless error. Id.
383,at 616 A.2d at 495.

ceilingWe now hold that the as describedprinciple, infra,
gained generalhas in theacceptance relevant scientific

community. overwhelmingWe also conclude that the conventional
presented againstevidence at trial the defendant renders the

erroneous of population frequencyadmission evidence in this case
beyondharmless a reasonable doubt.

The also groundsdefendant asserts several alternative upon
(1)which the trial court erred: in toallegedly failing grant a mis-

givetrial or to curative instructions following portiona of the
closing argument that the defendant himprosecutor’s argues denied

(2)a fair trial by improperly evoking sympathy victim;for the in
witnesses,that one of the aruling priorState’s victim of the de-

fendant, need not disclose her current name and address while
(3)testifying; findingin that there was probable cause to arrest
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(4) witness todefendant; allowingin the State to call a rebuttalthe
(5)issues; intestimony collateral andoncontradict the defendant’s

before sen-to address the courtrequestdefendant’sdenying the
following ouraddress these issues seriatimshalltencing. We

DNA-related issues.of theanalysis

I. IssuesDNA-Related

(DNA), fragmentwe held that the restrictionVandebogartIn
(RFLP) the FBI toemployed byprocesslength polymorphism

a taken from the andsample suspecta match betweendetermine
accepteda generallyat the crime ismaterial found scenegenetic

379,atcommunity. Id. 616 A.2d at 492.in the scientifictechnique
determiningmethod for theconcluded, however, that the FBI’sWe

match, byas theexpressedof such declaredanysignificance
amatch, generallycoincidental was notthat there is aprobability

account for populationit did nottechnique becauseaccepted
is, geneticthat certain markerssubstructure, possibilitythat the

Id. atgroups.often certain racialmore or less withinoccurmay
Councilthat the National Researchat 494. We noted381, 616 A.2d

April reportof its 1992 entitled(NRC), copypre-publicationin a
techniqueaScience,” recommendedTechnology in Forensic“DNA

ato create conservative estimate“ceiling principle”theknown as
in order to account for the possiblefrequenciesof population

(DNA),Vandebogart 136substructure.populationofexistence
382, 616 A.2d at 494.atN.H.

ceiling principlethe hasaddress the issue of whetherBefore we
community, wein the relevant scientificacceptancegained general

the As withmethodology underlying principle.thesummarizefirst
368,see id. at 616 A.2d atof DNA profiling,our first examination

1992 report;in from the NRC’s485, synopsis partderive thiswe
onhearingadmitted at the trial court’son evidencerelywe also

Frye hearing”].“second[hereinafterremand

FrequencyAllele CalculationA.

a Allelegene.of or more alternate forms ofAn allele is one two
amonga allele theofproportion particularis thefrequency

Forin a forensicpopulation.carried individualsbychromosomes
thecalculating frequencies:of allelewaysthere are twopurposes,

offloating presencebin method. Themethod and thefixed bin
theseby measuring fragments;DNAis determinedalleles

i.e.,bin, the window ofsample’sthedeterminemeasurements
sample’sthe measurementenoughare close tomeasurements that

method,bin allelesa Under the fixedpotentialto constitute match.
arrangedofinto a set binsaggregated predeterminedare
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to molecularaccording weight measurements. The offrequency a
allele in theparticular population computed byis thedetermining

for the bins allelesfrequencies containing any that fall within a
matchingstatistical forensic specified bywindow the testing

laboratory. The NRC anrecommends that when allele falls within
bins,two or more the of all of thefrequencies bins containing that

allele be added it istogether; not sufficient to use only the allele
fromfrequency highestthe bin with the offrequency particularthe

allele.
floating method,Under the bin the testing laboratory counts the

alleles that would be regarded as a match within the laboratory’s
matchingstatistical forensic method,window. Unlike the fixed bin

however, the floating bin method does not aggregate alleles into
Instead,bins. thepredetermined frequencyallele is derived from a

onbin centered the allele of interest and surrounded on either side
with a statistically appropriate size. In itssample report, the NRC
recommends either the fixed bin or the floating bin method for

theimplementing ceiling principle; the NRC expressdoes not a
preference between the two methods. See NATIONALRESEARCH

Technology (1992)Council, DNA in Forensic Science 85-86
[hereinafter REPORT].NRC

CeilingB. andPrinciple CeilingInterim Principle

ceiling principleThe calls for a testing tolaboratory analyze
DNA fromsamples about 100 frompersons each of 15-20
randomly and,selected ethnic populations using either the fixed
bin or floating method,bin to calculate the allelic frequencies at a
particular is,locus—that the specific physical location of a gene on
a chromosome —for each population In othersampled. words, for a
particular allele exhibited at a particular locus, the testing
laboratory would calculate the percentage of individuals within
each ethnic population same,exhibiting the or a statistically
similar, allele at the same locus. Once these data are compiled, the

populationethnic containing the largest percentage of individuals
theexhibiting particular allele at particularthe locus would be

chosen to represent potentialthe “ceiling frequency” for that
particular allele. If this potential “ceiling frequency” is less than a

(5%certain minimum under the ideal ceiling and,principle as will
be explained 10%infra, under the “interim” ceiling principle), the
minimum would replace the computed frequency as the “ceiling
frequency” to be used in subsequent calculations. The process of
determining a ceiling frequency would then be repeated for each of
the other alleles in the defendant’s DNA profile. When all of the
ceiling frequencies have been determined, they are inmultiplied
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(DNA),rule,” Vandebogartsee 136“productwith theaccordance
a488, thereby providing highlyat372-73, 616 A.2dN.H. at

(that theis, estimate of how commongenerous)conservative
population.within the relevantprofileDNA isdefendant’s

studies of 15-20 ethnicpopulationthe recommendedUntil
however, the NRC recommends that evenare completed,groups

made theadjustments ceiling principlebe tomore conservative
presenting population frequencyforthe approachand to

collectivelyto as theadjustments, referredTheseestimates.
require populationdo not additionalceiling principle,“interim”

presentlycan be derived fromstudies, required frequenciesas the
theceiling largestthe interim principle,databases. Underexisting

upperin terms of the 95% confidence(expressedfrequencyallelic
limit) Thisthe ethnic databases.amongfrom allgleanedis

is used to the10%, larger, representor whichever isfrequency,
ceilingAs with the idealfor that allele.frequency particularceiling

then to the individual interimappliedthe rule isproductprinciple,
extremelyanallele studied to derivefrequencies of eachceiling

Seeof a random match.probabilityof theconservative estimate
REPORT, at 84-85.supraNRC

Frye HearingC. Second

its1993, the trial court conductedremand, FebruaryinOn
testimony,in The trial court heardhearing this case.Fryesecond

and on behalf offour behalf of the State oneexperts, onfrom five
ceilingthethe of whether interimdefendant, questiononthe

the scientificappropriatewithingenerally acceptedisprinciple
that there is “universal”The trial court foundcommunity.

andcommunity geneticistsof forensicin the scientificconsensus
ceiling principle accountsproperlythat the interimDNA scientists

by aproviding highlyof substructurepopulationfor possibilitythe
Inrandom match.probabilitythe of. aestimate ofconservative
byestimatesalthough providedcourt found thataddition, the trial

as to bemay be so conservativeceiling principlethe interim
in theaccurate, generally acceptedis nonethelessnot itdeemed

in estimatesany errors suchcommunity possiblethatscientific
defendant.favor the

the makerecord andindependentlywe reviewappeal,On
theregardwithout toacceptancegeneraldetermination ofour own

(DNA), at136 N.H.VandebogartStateof trial court. v.findings the
376, A.2d at 491.616

resolvesceiling principleinterimfound that theThe trial court
aby generatingof defendantin favor theany uncertainties
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conservative estimate of the of a randomprobability match, which
for thecompensates possibility populationof substructure.

Although the defendant’s expert, Mueller,Dr. Laurence testified
that he and several other scientists believed that the interim

couldceiling principle result in errors that do not favor the
defendant if underlying assumptions about independencethe of

incorrect,to bepopulations prove expertthe other testimony and
from thedocumentary evidence second Frye hearing resoundingly

reflect the trial view. Based on a review of record,court’s the we
concur with the trial court’s finding.

FryeThe test for the admissibility of scientific evidence
“(1)requires: general acceptance in the relevant scientific

(2)community of the theoryscientific or principle; generaland
inacceptance the relevant scientific community of the techniques,

orexperiments, procedures applying that ortheory principle.”
(DNA),Vandebogart 376,136 N.H. at 616 A.2d at 490. We held in
(DNA)Vandebogart that the first of theprong Frye test has been

satisfied; namely, that “the theory underlying DNA profiling is
generally inaccepted the relevant scientific community.” Id. at
378, 616 A.2d at 492.

Regarding the second prong test,of the Frye we have already
thatheld the RFLP laboratory procedures used to determine a

match between samples taken from the andsuspect samples taken
from the crime scene have gained general acceptance in the

community. 379,scientific Id. at 616 A.2d at 492. Our remand
(DNA)order in Vandebogart thus focused exclusively on the

population frequency calculation aspect of the second ofprong the
Frye test; namely, whether the relevant scientific community
generally accepts a method for calculating statistical probabilities
of a random match that “yields a conservative estimate resolving
all [inuncertainties DNA profiling] in favor of the defendant.” Id.

382-83,at 616 A.2d at 494-95.
The defendant argues that the second prong of the Frye test

requires that the technique selected for applying DNA
methodology must be based on sound scientific principles.
According to defendant,the a conservative result, even if
guaranteed in every case, is not a replacement for a reliable
scientific method. The defendant cites Daubert v. Merrell Dow
Pharmaceuticals, Inc., 113 S. 2786,Ct. (1993),2795 for the
proposition “[t]hethat adjective ‘scientific’ implies a grounding in
the methods proceduresand of science.” Based on the testimony of

expertsseveral at the second Frye hearing, the defendant argues
that the interim ceiling principle lacks such grounding, as it relies
on flawed, or at best unproven, science. disagree.We
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decision on the Federal Rules ofgrounded itsDaubert CourtThe
702, hadRules, particularly RuleEvidence, that theholding

admissibilityfor the ofsetting the standardFrye insuperseded
lightId. In of the factfederal courts. at 2794.inscientific evidence

trials,to conduct ofis limited the federalexplicitlyDaubertthat
admissibilityus to decideoriginallythe askedpartiesand because

(DNA), 373,136 N.H. at 616Frye, Vandebogartseeunderissues
the Daubert standard488, not decide whetherat we doA.2d

trialHampshirethe standard in NewFryesupersedeshould
however, under either standardcase, the resultIn thiscourts.

be the same.would

scientificnot for the thatpropositiondoes standDaubert
or irrefutable.knowledge must be absolute

to conclude that thecourse, it unreasonablewould beOf
be “known” to atestimony mustsubject of scientific

. .are no certainties in science. .therecertainty; arguably,
anBut, qualify knowledge,”to as “scientificin order

byderived the scientificor assertion must beinference
bysupportedmust betestimonyProposedmethod.

i.e., “good grounds,” based onappropriate validation —
what is known.

Daubert, at 2795.113 S. Ct.
atwho testified the secondexpertsthat theacknowledgeWe

interim ceiling principlethat thehearing generally agreedFrye
Indeed, the percenttenprinciples.not on sound geneticwas based

of allelesuch a conservative estimaterepresentsceiling frequency
However,inmay ampleit not exist nature.thatfrequency

it is asupports the view that validtestimony in the record
to features into statisticalbuild conservativetechniquescientific

Thus,or error. as theexperimental samplingto allow forresults
intosafeguardsconservative alleleceiling principle buildsinterim

for the ofpossibilityin order to accountestimatesfrequency
substructure, technique.is a valid scientificitpopulation

not scientificaddition, Frye requirethe test doesIn
(D.C.Porter, 629, 634618 A.2dunanimity. See United States v.

(Mass.311,N.E.2d 316Lanigan,v. 5961992); Commonwealth
1992). criticisms cited the defendant doresult, byAs the isolateda

ingenerala consensus the scientificthe existence ofnot defeat
ceiling providesinterim conservativecommunity principlethat the

calculations.frequencyDNA-derived populationestimates of

theTherefore, examining ceiling principle,the interimin
Fryeits of the test to theapplicationdid not err intrial court
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record,Based onevidence before it. our review of the the available
literature, matter,and other courts’ consideration of the we
conclude that the interim isceiling principle generally accepted in
the relevant scientific ascommunity providing a highly

possibilityconservative estimate of the of a random match that
resolves all uncertainties in favor of the defendant. Accord United

(D.C.Bridgett, F-8544-90,States v. Crim. No. at 30-31slip op.
29, 1992),Super. MayCt. in 120reprinted Daily Rep.Wash. L.

(1992).1697, Although1704—05 we have not had the opportunity
supersedeto decide whether the Daubert standard should the Frye

courts,in Hampshirestandard New trial the outcome wouldtoday
not be different under a rules-based IfDaubert-type, approach. we

Hampshirewere to read New Rule of Evidence 702 under the
Daubert which trial courts moreapproach, gives discretion than

test, DNAthe the evidence would have been admissible. OurFrye
obviates the need forholding today relitigationthus future on this

issue; may judicialtrial courts henceforth take notice that the
interim ceiling principle has attained general acceptance.

We not unmindful ofare the fact that the interim ceiling
inevitably obsolete,will becomeprinciple as more accurate

for thetechniques estimating probability of a random gainmatch
general acceptance, and as the orpresence absence of population
substructure is determined to a degreesufficient of Wecertainty.
merely todayhold that the interim ceiling aprinciple provides
conservative vehicle which toupon carry forensic DNA evidence
across the ofthreshold admissibility.

D. AnalysisHarmless Error

alreadyWe have held that it was error to admit population
frequency estimates that had not found general acceptance in the

(DNA),field of population genetics. Vandebogart 381,136 N.H. at
Furthermore,616 A.2d at 494. we have held that “evidence of a

match will not be admissible if it is not accompanied by a
population frequency estimate that has been fromproduced a
generally accepted 382,method.” Id. at 616 A.2d at 494. It

follows,necessarily therefore, that the trial court’s admission of
forensic DNA evidence at all in this case error. Seewas

(Mass. 1993)272,Commonwealth v. 622Daggett, N.E.2d 274-75
(plurality opinion).

“In thedetermining gravity error,of an this court asks whether
it can be said abeyond reasonable doubt that the inadmissible
evidence did not affect the verdict.” State v. 128 N.H.Dellorfano,

(1986) omitted).628, 637, 1163,517 A.2d 1169 (quotation “The
ofevaluation whether this standard has been achieved involves
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trial,”of the presentedconsideration alternative evidence at id.,
of itself,and of the character the inadmissible evidence see State v.

(1992).Lemieux, 329, 331, 635,N.H. 615 A.2d 636 An136 error
ifmay beyondbe harmless a reasonable doubt the alternátive

guiltof the defendant’s is of an overwhelming “nature,”evidence
Dumais, 532, 535, 501,v. 126 493 A.2d (1985),State N.H. 503

343, 348,132 1040,State v. N.H. 565 A.2d“quantity,” Sampson,
Green,(1989), “weight,” 249, 260,or State v. 1331043-44 N.H. 575

1308, (1990),1315 and if the inadmissible is merelyA.2d evidence
Lemieux,cumulative, 331, 636,136 N.H. at 615 atA.2d or

in to the of theinconsequential strengthrelation State’s evidence
332, 615 at 636.of id. at A.2dguilt,

error,State“The burden is on the to harmless andprove
canonly beyondburden is met if we conclude a reasonablethis

Silk,not State v.doubt that the evidence did affect the verdict.”
omitted).(1994) (citation244291, 243,639290,138 N.H. A.2d The

evidence, nature, quantity,alternative the andpresentedState
of can be described asonly overwhelming.which Theweight

the crime and to his motherdefendant knew of confesseddetails
he committed the murder. The defendant committed twothat had

in a consistent with of theaspectsmanner variousprevious rapes
victim, including the location of theagainstcommitted theassault

to subdue and restrain the victim. Theand the means usedcrime
specificnumber andspotted, by platecar was licensedefendant’s

of the crime within minutes after avicinityin thedescription,
thefrom behind victim’s residence.emanatingwas heardscream

tireof the car were consistent withThe tire treads defendant’s
had the car. Thespottedthe area witnessestracks found in where

was consistent with sneakerof the defendant’s sneakerstread
types vegetationThree ofat victim’s home. differentprints the

vegetation from twoclothingin defendant’s matchedfound the
inyardthat in the victim’s and theexisteddistinct habitats

the defendant and the victim hadadjacent Finally,woods.
hair,in was alsopubicVaseline their whichchemically identical

leftfrom home and inremoved the victim’sto Vaselineidentical
body. evidence,The defendant’sthethe woods beside victim’s

oftestimony, and that hisof his ownprimarilyconsistedwhich
toward hiswalkingshe saw himtestified thatneighbor who

murder, seriouslynotof the didbuilding the afternoonapartment
sure,of To be DNAguilt.evidencethe State’s non-DNAundermine

identity thatprovingcharacter foruniqueapossessesevidence
State, however, presented equallyThebe overlooked.cannot

asidentity perpetrator;theof the defendant’sevidencecompelling
Moreover, the DNA evidencehis mother.confession tonamely, his
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subjectedwas to vigorous challenge by the defense through
cross-examination of the prosecution’s witnesses;expert it was not
presented juryto the with an Bible,“aura of infallibility.” State v.

(Ariz.1152, 1993), denied,858 P.2d 1191 cert. 114 S. Ct. 1578
(1994). Even taken in the light most favorable to the defendant,
the non-DNA evidence of the defendant’s guilt leads us to conclude
beyond a reasonable thatdoubt the admission of DNA evidence did
not affect Bible,the verdict. See State v. 858 1191-92;P.2d at

(Ct.v. 10People Barney, 731,Cal. Rptr. 2d 747-48 App. 1992);
Daggett, 622 N.E.2d at (holding275-76 error “not prejudicial”).

Because holdwe that the erroneous admission of DNA evidence
in this harmless,case was we do not address the trial court’s

of theapplication interim ceiling andprinciple its calculation of
the probability of a random match. For reason,the same we do not
review the trial court’s determination that the floating bin

ofmethodology computing allele frequencies is superior to the
fixed bin methodology, but we again note that the NRC approves of

methods,both noexpressing preference for one methodology over
REPORT,the other. See NRC supra at 85-86. Finally, in light of our

harmless error determination, we do not address the defendant’s
argument pertaining to the admission into evidence of the
laboratory technician’s reports.

II. Non-DNA Issues

A. Closing Argument

The defendant argues that the prosecutor’s closing argument
denied the defendant a fair trial. He objected to the prosecutor’s
“evoking the ofmemory a victim in case,this talking about the
victim totalking the injury this case through the evidence or
however,” and moved for a mistrial or for curative instructions to

jury.the Both forms of relief were denied by the court.trial The
prosecutor commented toward the end of his closing argument that
the evidence was impersonal and nature,scientific in but that
through this impersonal evidence “Kimberly Goss is going to have
the last defendant],[theword on because she’s actually come back
into the courtroom through all of impersonal”that evidence. After
being interrupted by the defendant’s objection, the prosecutor
continued:

The evidence that has been produced through Kimberly
bodyGoss’ has in pointedfact a finger man,at that ladies

and gentlemen, just as definitively, just as certainly as
she would if she were in court today.
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stand,you imagine Kimberly takingI want to Goss the
to tell the truth and asked whether or notswearing being

whatsees the man in the courtroom who did was doneshe
12th, gentlemen,on 1989. Ladies andSeptemberto her

point fingera that she would her atyou certaintyknow to
say,to andyouand she would turn she would ladieshim

rightthe have the man. Thatgentlemen jury, youofand
rightis the man.

below, argueand continues to onargued appeal,The defendant
memory improperof the victim’s was an andthat the evocation

influence“to thethe emotionsattempt by prosecutordeliberate
them with thejurors by leaving lingeringof the lastand passions

Kimberlybeen like if Gossof the trial would havewhatthought
thatadditionally suggestshad testified.” Hestill alive andwere

emotional”“obviously up verychoked andwasthe prosecutor
a that both thechargeof theportion argument,thisduring

The courtitself trialdisputed.and the trial courtprosecutor
theduringno misconductprosecutorialthat there wasdetermined

argument.closing

fromdraw reasonable inferencesmay“A prosecutor
toclosing argumentlatitude ingreatand hasproven,the facts

juryto thepresentedthe evidenceand discussboth summarize
of from the evidence.”guiltinferencesthe to drawurge juryand to

(1992)507,431, 616 A.2d 509428,136 N.H.Sylvia,State v.
omitted).(citation prosecutorialTo constitutequotationand

throughmust, orintentionallyeithermisconduct, governmentthe
circumstances to“aggravatedcausedhavegross negligence,

defendant, himcausingaseriously prejudiceddevelop which
proceedingof the taintedthat continuationreasonably to conclude

theagreeId. We do not withhis conviction.”result inwould
case reversal.in this warrantthat the statementsdefendant

to base its decisionjurynot ask theThe didprosecutor
victim,theor forsympathy justiceofgroundsupon impermissible

that theRather, arguedhein the record.notor evidenceupon
theinside ofsemen foundjury, includingthe thebeforeevidence

vegetationher theperson,found onthe Vaselinebody,victim’s
usedthe shoelacesundergarments,of the defendant’sfound inside

victim, wasthegag strangleto andthe usedand sockbindings,as
the victim. Webythe defendantidentification ofto antantamount

upon thefind basedreasonable inferenceto be aargumentthe
346,700, 701, A.2dBatchelder, 126 N.H. 496v.Stateevidence. See

(1985).348
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AnonymityB. Witness

defendant nextThe contends that the trial rulingcourt’s that
the defense could not elicit the current name and address of a

put prosecutionwitness on theby denied the rightdefendant’s to
confront and cross-examine the disagree.witness. We

Generally, a witness is required divulgeto both name and
onaddress cross-examination in order to toprevent prejudice the

“defendant from a ‘denial ofensuing opportunitythe to place the
in his proper put weightwitness and thesetting of his testimony

test,acredibilityand his to without which jurythe fairlycannot
” Novosel, 176,them.’ State v. 120appraise 184,N.H. 739,412 A.2d

(1980) States,745 (quoting 687,v. United 282 U.S. 692Alford
(1968).Illinois,see(1931)); Smith v. 390 U.S. 129 The defendant

thatargues the Smith and requiredecisions reversal basedAlford
theupon refusal of the trial court to require the witness divulgeto

her current name address, regardlessand anyof showing that this
prejudicedrefusal the defendant. We withdisagree the defendant’s

characterization of these out,cases. As the pointsState other
consideringcourts this issue have determined that “the purpose of

safeguardwas to the opportunity for a meaningfulAlford/Smith
cross-examination,and toopen requirenot that a witness always

his ordivulge Alston,her home address.” United States v. 460 F.2d
cert,(5th (1972).denied,48, Cir.),51 409 U.S. 871 “Smith v.

Illinois does not establish a rulerigid [ofof disclosure the witness’s
address],name and but rather discusses disclosure against a

background of factors weighing conversely, such .as . .
harassment, prejudice, confusion of the issues or the witness’s

(9thRicketts, 1991)safety.” Clark v. 851,958 F.2d 855 Cir.
denied,(quotation omitted), cert. 113 S. 117 (1992);Ct. accord

(2dCavallaro, 1977).300,United States v. 553 F.2d 304-05 Cir.

Novosel,In we similarly held that the defendant is not
in all toentitled cases the disclosure of a witness’s current name

Novosel, 184-85,and address. 120 N.H. at 412 A.2d at 745. As we
there,noted the trial court may consider the witness’s circumstances

in whether toconsidering require Here,this disclosure. Id. the
was awitness victim of theprior defendant who testified regarding

the 1978,sexual assault he perpetrated upon her in for which assault
he was convicted and inimprisoned Virginia. The ofnature her
testimony makes “unnecessary any explicit disclosure of the threat of

harm,orharassment because the threat is inherent in the situation.”
185,Id. at 412 A.2d at 745. We find that the potential to thedanger

outweighswitness the rightdefendant’s to the ofdisclosure her
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address,and and therefore find no abuse ofcurrent name
requiretrial court’s refusal to this disclosure.discretion in the

C. Probable Cause

trialargues findingnext that the court erred inThe defendant
him,to arrest thatcontendingwas cause theprobablethat there

of andfinding probablenot a cause that thesupportfacts did
a at the suppressionofficer was not credible witnessarresting

apartmentwas arrested outside of hishearing. The defendant
13, 1989,5:15 a.m. on tenSeptemberbuilding approximatelyat

to Londonderrythereported missingthe victim washours after
arrest,Ryan, who made the wasLieutenantDepartment.Police

forceLondonderrythe unit of the andpoliceof detectivethe chief
the sincedisappearancethe of victim sheinvestigatinghad been
arrest,At the of the he had themissing. timereportedwas

information to the victim. Alinking the defendantfollowing
Currier,victim, heard a woman scream inthe Carl hadofneighbor

around two in the afternoonof residence atvicinity the victim’sthe
scream, saw a blackShortly after the Currier12.Septemberon

by Shortlya white male.slowly,his house drivencar passsports
parkedthe same car onhe believed wasthereafter, he saw what

street, the street from the victim’sjustthe downside ofwrongthe
gavevehicle’s license number andHe recorded theresidence. plate

this Ryan that the car he hadto Currier also toldRyan.number
animalstuffed, in the area. Thetoy windshieldhad aseen

bythat car seen Currier wasdetermined theLondonderry police
Ryan and another alsoto the defendant.registered officer

and noticedthe car had been parked,the area whereinvestigated
in theimpressionsfootprinttire and dirt.

car near thedetermining that the seenAdditionally, after
defendant, Ryantowas theregisteredresidencevictim’s

a showedhad criminal record whichthat the defendantdiscovered
conduct,” the defendantsexual for whichfor “devianta conviction

and had received a“dangerousa offender”designatedhad been
Man-that theadditionallyHe learnedsentence.twenty-year

assault andarrested the forrecentlychester had defendantpolice
on case indicated thatpoliceThe file thatthreatening.criminal

the defendant drove wasof the car thatdescriptionthe victim’s
theand that conductdescription,with Carl Currier’sconsistent

occurred near thatvictim in that case hadagainst thecommitted
victim’s residence.

ofin the area the defendant’sofficer arrivedand anotherRyan
but could not find themidnightaftersometimeapartment

1:00afterreturned to this area sometimeTheycar.defendant’s



163

to the returnpossiblea.m. await of the car. At approximately 5:15
Ryana.m. the defendant arrived. observed that the defendant’s car

given bymatched the Hedescription Currier. also noticed that the
dirtycar and saw what toappeared appeared be small fingerprints

on the fender. He saw what he to yellowbelieved be a blouse with
a stain on it inside the car. He noted that the defendant’s arms
were from thedirty elbows down.

theAdditionally, defendant seemed evasive when Ryan spoke to
Ryanhim. He told that he had been allworking night, which Ryan

disbelieved because the defendant was a construction worker and
ofRyan all-nightknew no construction jobs. The defendant

refused, when torequested, accompany Ryan to the Londonderry
station to answer somepolice questions. Ryan then asked the

sneaker,defendant to show him the bottom of his the ofpattern
Ryanwhich believed to be consistent with printsthe shoe he had

He placedobserved earlier. the defendant under arrest.
The defendant moved to have the evidence seized at the time of

his arrest that thesuppressed, arguing police did not have
cause to arrest him. A wasprobable hearing held at which Ryan

the abovetestified to information. The trial court found that there
trial,was cause toprobable arrest. At fromtestimony other

showed that no yellow car,witnesses blouse was found in the and
car,that there were onfingerprints the but in a different location

from by Ryanthat testified to at the suppression hearing. There
was also that ittestimony determined, size,cannot be by whether

to afingerprints belong male or female. uponBased these
differences, the defendant moved trial theduring for trial court to
reconsider the suppression ruling, thatarguing testimonythe had

Ryan’sshown abouttestimony these items not to be credible. The
disagreed,trial court finding Ryan’s testimony credible and

denying the motion to reconsider.
On theappeal, defendant thatargues the trial court inerred

both thedenying motions to suppress reconsider,and to
that there werecontending insufficient facts to constitute probable

cause and that the trial court inerred relying upon Ryan’s
at thetestimony suppression hearing. We disagree.

Probable cause to arrest exists when the arresting officer
sufficient,has trustworthy information to warrant a reasonable

person to believe that the arrestee has committed a crime. State v.
(1981).Stevens, 287, 290,121 N.H. 428 1241,A.2d 1243 Courts are

bynot bound mathematical calculations in making this
determination, but rather must the“approach issue with a concern

practicalfor the factual and everydayconsiderations of life on
men,which reasonable and prudent legal technicians,not act.” Id.
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omitted). will not overturn a trial court’sWe(quotation
unless, isprobable cause when the evidenceofdetermination

State, ismost favorable to the the decisionlightin theviewed
Reid,of v. 135weightmanifest the evidence. Statecontrary to the

(1992).1050, 1052376, 379-80, 605 A.2dN.H.
us view each ofpiecehave evidenceThe defendant would

cause was absent at theindividually probableto determine that
end, theholdingTo this he cites cases thattime of the arrest.

crime,in of the or thevicinitya vehicle theof similarpresence
record, seemingly printa similar shoe wouldprior ordefendant’s

Ohio,cause. Beck v.probable Compareconstituteseparatelynot
(1964) (defendant’s89, criminal record and96-97379 U.S.

alone, cannotstanding support probabledescription,physical
1164, 1319,1161,N.H. 453 A.2d122cause); Reynolds,v.State

(1982) (same toof alone not enoughtennis shoesbrand1321
cause) Lemire, 1, 5, 424v. 121 N.H.with Statesupport probable

(1981) (similar vehicle, occupant’scombined with1135,A.2d 1138
nearbyofknowledgeof and officer’sgold jewelrypossession

cause). The defendantprobablesufficient forrobbery,jewelry
hetestimony regarding whatRyan’sthatadditionally,argues,

whichfingerprintsblouse and theyellowbe a stainedbelieved to
theanythinga did not add toof femalehe to be thosebelieved

was no evidencebecause thereprobableof causedetermination
been near the car.a blouse or hadyellowworethat the victim

notwe do viewsuggestion,to defendant’sContrary the
whole,but rather as aseparately,of the evidenceeach element

the time the arrestof view atarresting pointofficer’sfrom theand
forbeen moremissingthat the victim hadRyan knewwas made.

victim’s hadplay. jacketfoul Thehours, suspectedheten andthan
andhome,in behind herleaves the woodsburied underbeen found

their laces had been foundshoes absentand tennisa knife
have been buriedmaythat the victimHe fearedstump.beneath a

carfear, arms anddirtythe defendant’sthissomewhere. Given
did notAdditionally, Ryansignificant.reasonably seemwould

blouse, heyellow andwearingnot athe victim wasthatknow
stained, apparently femaleanyfoundreasonably havemight

thedescription ofalso an accurateThere wassuspicious.garment
ofhim to the areatyingnumberplatelicensecar anddefendant’s

hadscream beenthe time the woman’satthe Gosses’ residence
crime,a andfor sex-relatedprior convictionWard, defendant’sthe

tothe combinedsum,in evidencepattern;the tennis shoesimilar
wasthat the defendantto believecausethe reasonablegive police

trial courthold that theWedisappearance.in the victim’sinvolved
in Ryan’sevidencethat, all of theuponbasedfindingindid not err
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arrest,at the time of the hepossession probablehad cause to
arrest the in withdefendant connection the of thedisappearance
victim.

Furthermore, while the defendant has the right requestto the
a rulingtrial court to reassess on a motion to basedsuppress upon

trial, States,atevidence the see Rouse v. 359produced United F.2d
(D.C. 1966);1014 United v. Bradley, 1181,Cir. States 455 F.2dcf.

(1st 1972), aff’d, (1973),1185-86 Cir. 410 U.S. 605 we hold that
not errthe trial court did in the motion todenying reconsider. We

supportfind little to the defendant’s claim of inconsistencies
testimonybetween atRyan’s suppression hearingthe and the

evidence at theRyan suppression hearingtrial. testified at that
what he believed to be a yellowhad stained blouse turned out

a Thus,instead to be stained yellowsleeveless t-shirt. no
showninconsistency Ryan’s testimonyis between on this issue at
hearingthe and thesuppression testimony at trial. The difference

in the and ofpositioning type fingerprints Ryan thoughtthe he
saw on the defendant’s vehicle and those found onactually the

impoundedvehicle after it was notis sufficient to cause us to hold
in Ryan’sthat the trial court erred finding testimony credible.

TestimonyD. Rebuttal

The defendant next that thecontends trial court erred in
to callallowing the State a rebuttal witness to contradict the

testimonydefendant’s on collateral issues. The defendant
complains three in particular,about statements all bymade one

witness, rebuttal,witness. This on contradicted the defendant’s
in severaltestimony respects, three of which the defendant

collateralcomplains were in nature and subjectthus not to
(1)impeachment by third-party testimony: she testified that she

got to know the defendant theywhen were “catplaying and
mouse” on highway, denied,the which the defendant had stating

(2)that he the gradehad known witness since sheschool; testified
that the defendant told her that was going uphe to break with his
fiancee, Rumphrey, complainedLaura and about sexhis life with

(3)her; and she testified that she had seen the defendant one or
13,two more after Augusttimes the last time being September 8,

1989, when told himshe not to “come anymore,”around which
contradicted the defendant’s testimony that he last saw the

on 13.witness TheAugust objecteddefendant testimonythat this
was as collateral,inadmissible and argues now that the trial

tocourt’s decision admit testimonythis violated HampshireNew
608(b),Rule of Evidence which provides:
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witness,aof the conduct of for theSpecific instances
or thesupporting credibility,of witness’attackingpurpose

609,crime as in Ruleprovidedthan conviction of §other
They may,extrinsic evidence.bynot bemay proved

court, if ofhowever, probativeof thein the discretion
untruthfulness, intoinquiredbe on crossortruthfulness

(1) concerning the witness’of the witnessexamination
(2)untruthfulness, oror con-for truthfulnesscharactér

untruthfulnessfor truthfulness orthe charactercerning
to which character the witnessanother witness asof.

giving ofhas testified. Thecross-examinedbeing
by anyan or othertestimony, bywhether accused

waiver of thewitness, operate privilegenot as adoes
torespectexamined withwhenagainst self-incrimination

only credibility.relate tomatters which

v.governed bythis case is Stateargues thatThe defendant
(1985), and does not fallBrooks, 618, 495 A.2d 1258126 N.H.

in recent608 discussed the moreto Ruleexceptionthewithin
(1993). Brooks,597, In anMello, N.H. 631 A.2d 146v. 137State
he thecase, “recognizedtestified thateyewitnessanarson

the scene of the fire.”fleeingthe he sawpersonasdefendant
on622, at 1261. He admittedBrooks, at 495 A.2d126 N.H.

a officerhowever, had stated tocross-examination, policethat he
tosubject looked be“that theonly rememberthat he coüld

apossiblya on andtall, dungaree jackethad6" and 6'between 5'
thenallow the defendant torefused toId. The trial courtbeard.”

byher thegiventhe statementtestifyto toin the officerbring
allowthe trial court’s refusal toupheldId. This courtwitness.

hadthat where the witnessrulingground,on thisrebuttal
cross-examination,oninconsistent statementpriorto theadmitted

.statements . .testimony concerning the prior“[t]he additional
admitcourt’s refusal tocumulative, and the trialmerelywas

for impeachmentof those statementsevidenceadditional extrinsic
at623, 495Id. at A.2ddiscretion.”judicialexercise ofproperawas

is notBrooks, pattern,fact relevantwidelyits differentwith1262.
before us.of the casea determinationto

that he had neverMello, testified on directdefendantIn the
cross-examination, thebefore. Onpolicewith thein troublebeen

drinking,arrested, only forbuthe had beenstáted thatdefendant
involving sexuál assault.or an offensefor kidnappingneveránd

rebuttal, testifiedin whoin a officerbrought policeThe prosecutor
rapein 1983 for andarrestedindeed beenhadthat the defendant

at 147. We598-99, 631 A.2dMello, at137 N.H.kidnapping.
aextrinsic, ofrebuttal evidencethatclaimthe defendant’srejected
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arrest could not be admitted because theprior evidence “was used
that,not to him to heimpeach generally provebut when testified

beenthat he had never arrested then that had onlyand he been
drunkenness,”in for he falsegave knowingly testimonytaken

600, 631 148. In doing,under oath. Id. at A.2d at so we clarified
of 608, holding 608,our Rule thatinterpretation “Rule like its

convictions,Rule 609 tocounterpart, relative is directed at the use
impeach[extrinsic]of evidence to a witness’s general credibility.”

Mello, 600,137 N.H. at 631 A.2d 148.at

The defendant would have us limit applicabilityMello’s to
those situations where the hasdefendant testified falsely on
direct, here,that to rule inarguing apply the Mello where the

testimony issue,ondefendant’s cross-examination was at would
completely abrogate the intent of Rule 608. disagree.We “The

of a notobject solelytrial is to surround an withaccused legal
Duke,tosafeguards but also discover the truth.” State v. 100 N.H.

(1956).292, 293, 745,123 A.2d 746 Because the defendant elected
testify, credibility impeachedto his could be in samethe manner

See, Lavallee,otherany e.g., 207,as witness. State v. N.H. 211,119
(1979).480,400 A.2d permitted483 The State is proper and fair
in ancross-examination effort to uncover the defendant’s false

See,elicit the e.g., Havens,statements and truth. v.United States
(1980).620, case,446 U.S. In626-27 this we nosee reason to

distinguish the defendant’s statements on direct examination from
his toresponses questions asked on cross-examination. id. TheCf.
rebuttal went totestimony show that the haddefendant testified
falsely on cross-examination. This rebuttal notdid attack the
defendant’s general credibility, but rather the truthfulness of his
testimony. The trial court did not abuse its indiscretion allowing

testimony.this rebuttal

E. Right Allocutionof

The himlastlydefendant contends that the trial court denied
his right“constitutional to be heard” at bysentencing refusing to

himallow to address the verdict,court. After the defense counsel
informed the trial court that the defendant to bewished heard
briefly before sentence was imposed. The trial court denied this
request. The arguesdefendant that the ofdenial this right
warrants Weresentencing. disagree.

The defendant makes passing reference to the State
brief;Constitution in his he made no of themention State

Constitution, however, in raising objectionhis trialto the court’s
ruling below. He has thus any argumentwaived appealon based
upon Constitution,the State and we will trialreview the court’s
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a See Stateonly for Federal constitutional violation. v.decision
(1993).544, 546, 276, 277137 630 A.2dTurgeon, N.H.

isright of allocution not constitutional.” United“[T]he
1988).(11th568, In849 F.2d 569 Cir. anFleming,v.States

situation, the United States Court held:Supremeanalogous

to a representedof a trial court ask defendantThe failure
sayhe has to beforeattorney anythingwhetherby an

an error which is neitherimposedis ... issentence
It is not a fundamentalnor constitutional.jurisdictional

completeresults ininherently miscarriageadefect which
inconsistent with the rudi-justice, nor an omissionof

of fairmentary procedure.demands

(1962).States, 424, 428 Additionally,368 U.S.v. UnitedHill
upon the defendant was aimposedthebecause sentence

parole,the of see RSApossibilitywithoutmandatory life sentence
court not abuse its discretion630:l-a, III, find that the trial didwe

to to the court before itspeakto allow the defendantrefusingin
sentence.only possibletheimposed

defendant’s conviction.affirm theAccordingly, we

Affirmed.

All concurred.
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