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a See Stateonly for Federal constitutional violation. v.decision
(1993).544, 546, 276, 277137 630 A.2dTurgeon, N.H.

isright of allocution not constitutional.” United“[T]he
1988).(11th568, In849 F.2d 569 Cir. anFleming,v.States

situation, the United States Court held:Supremeanalogous

to a representedof a trial court ask defendantThe failure
sayhe has to beforeattorney anythingwhetherby an

an error which is neitherimposedis ... issentence
It is not a fundamentalnor constitutional.jurisdictional

completeresults ininherently miscarriageadefect which
inconsistent with the rudi-justice, nor an omissionof

of fairmentary procedure.demands

(1962).States, 424, 428 Additionally,368 U.S.v. UnitedHill
upon the defendant was aimposedthebecause sentence

parole,the of see RSApossibilitywithoutmandatory life sentence
court not abuse its discretion630:l-a, III, find that the trial didwe

to to the court before itspeakto allow the defendantrefusingin
sentence.only possibletheimposed

defendant’s conviction.affirm theAccordingly, we

Affirmed.

All concurred.
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(JohnP.C.,Castaldo & of Concord A.Malmberg, Malmberg on
and orally),the brief for the committee on professional conduct.

(RussellSmith,Sanders & of Concord F.Upton, Hilliard on the
orally), respondent.brief and for the
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HORTON, J. The Court Committee on ProfessionalSupreme
(committee) filed a with this courtpetition requestingConduct

that James W. be from therespondent, Carpenito, suspendedthe
14, 1992,period Mayof for a of six months. On wepractice law

J.)(Bois, to hearinga Referee conduct a on theJudicialappointed
found, byreferee clear and convincingcommittee’s Thepetition.

the violated New Rules ofevidence, respondent Hampshirethat
(Rules) 8.4(a).3.4(a), 4.1(a), andProfessional Conduct

ofdisputeThis matter arises out of a over the dissolution a
Brittany Company. respondentthe Electronics Thepartnership,

Trask,the Charles M. andpartners, Attorneyone ofrepresented
Kellett, theRaymond Jr., represented partner,other John B.H.

a bank account at Fleet Bank ofpartnersThe maintainedRoss.
$46,686.98. attorneysBotha balance ofHampshireNew with

to Bank that no funds should besuggestingletters Fleetwrote
the of bothexpress approvalfrom the account withoutwithdrawn

thefor Fleet Bank informed thatpartiesRoss. CounselTrask and
theto close the account because instructionsgoingbank wasthe

attorneys originalconflicted thebythe the withto bankgiven
24, 1991, theBy Januaryletter datedagreement.account

that Fleet Bankrequestedrespondent

a payablein disbursement check to:the accountliquidate
Kellett, Carpenito,and James W.Raymond Esquire,“H.

Electronic Co.”attorneys Brittanyfor theEsquire,
past agreedI in the toAttorney Kellett and have

by establishing similardisputedof sumsdispositions
toescrows, correspondenta this letter.copyand he is

made to both7, 1991, payablea check wasFebruary,On
The endorsedrespondent. respondentto theand mailedattorneys

in that bothon the check the beliefand that of Kelletthis name
officethen the check to hisnecessary. gaveHeweresignatures

in bothdepositto a certificate ofinstructing her obtainmanager,
Bank Trust. Theat the Pelham andKellett’s nameshis and

authority to on his behalf.signhave Kellett’sdid notrespondent
informedcourt, the20, superior respondentinFebruaryOn

in both theircertificate of deposithe had obtained aKellett that
Kellett and theAttorneyand Trust.Pelham Banknames at the

escrow, butof anconceptthe basicuponhad agreedrespondent
Kellettit would be executed.howspecificallydecidedhad never

as he haddeposit,certificate ofto learn of thesurprisedwas
would be discussed atof the fundsdispositionthat theexpected

endorsement of hisHe thehearing. protested20Februarythe
he faced a “faitauthority. Kellett believedname hiswithout
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client,and that he hadaccompli,” compromised his who was
about the thedispositionuncomfortable of funds. At point,that
he nothing remedyKellett could do tothought the situation other

a therequest copy deposit.than of certificate of
toThe returned his officerespondent eveningthat and

his managerdiscovered that office had not yet obtained the
Thedeposit. respondentcertificate of notdid contact Kellett to

correct statement theprior alreadyhis that certificate had been
Instead, he obtainedopened. depositthe certificate of from the

and on FebruaryPelham Bank Trust 21.
21, 1991,letterBy Februarydated Kellett asked counsel for

Fleet Bank to send him a of thecopy bank’s draft that he mightso
date,“check” its endorsement. On the same Kellett sent a letter of

22,protest respondent.to the On February Kellett called Fleet’s
counsel and notified her that the check had been indeposited the
Pelham andBank Trust and that he had not endorsed it. filedHe a

payment request” and a“stop sent letter to Fleet’s counsel asking
Fleet Bank to dishonor the check. Because it was too tolate stop

onpayment check,the Fleet’s counsel respondent,called the who
informed her that depositedthe check had been in the Pelham
Bank and Trust and that he signedhad both names on the check.

request,At the bank’s Kellett executed an “individual affidavit of
forgery” and delivered it to 26,the bank. On February the Pelham
Bank and Trust a check to “Fleetissued Bank —N.H. and H.

Kellett,Raymond and James W.Esq. Carpenito, Esq. Attorney for
Brittanythe Electronic Company” amount,for the full and the

check was in thedeposited superior court.
petition allegedThe committee’s Carpenitothat violated New

Hampshire Rules of 3.4(a), 4.1(a), 8.4(a),Professional Conduct and
8.4(c). The referee ruled that the respondent violated 3.4(a),Rules
4.1(a), 8.4(a), 8.4(c).and but nofound violation of Rule The
respondent appeals, that hisarguing conduct did not anyviolate of

Rules;the the committee theappeals findingreferee’s that the
8.4(c).did not violaterespondent Rule We hold thethat respondent

4.1(a) 8.4(a) byviolated Rules and to correct hisfailing statement
to Kellett the depositthat certificate of alreadyhad been obtained
at the Pelham Bank and Trust.

The for findingsstandard of review bymade a judicial
in attorney disciplinereferee isproceedings whether a reasonable

person could reach the same conclusion as the uponreferee based
Case,the evidence at thepresented hearing. Whelan’s 136 N.H.

(1992).559, 561, 571,A.2d 572619 3.4 providesRule in relevant
(a)“Apart: shall not:lawyer obstructunlawfully another party’s

alter,access to evidence or unlawfully ordestroy conceal a
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having potential evidentiarydocument or other material value.” In
3.4(a),respondentthat the violated Rule the referee stated:ruling

thatconvincing onlyThe is clear and theevidence
ofinvolving temporary dispositionthe thediscussions

in an income Thedeposit bearingtheir account.fund was
court or other form of escrow was mentioned butclerk of

authorityat. No evidence of toagreement arrivedno
complainant’s present,name is andendorse the

righthe had that isassumption thatrespondent’s
unsupported.unfounded and

3.4(a) requiresof Rule an unlawfullanguageplainThe
potential evidentiary value. We dohavingof materialalteration

the for the conclusion that thein recordsupportnot find
or that the check hadaltered the checkunlawfullyrespondent

exercisedevidentiary respondentvalue. theAlthoughpotential
signature on thecomplainant’sin theendorsingpoor judgment

legalwas not ofrespondent guiltyfound that thecheck, the referee
Bank and Trust testified that theofficer of the PelhamAnforgery.

of therequire parties.an endorsementdid nottransaction
3.4(a) prevent attorneysis to fromdesignedFurther, Rule

ABASee N.H. R. PROF. CONDUCT 3.4evidence.interfering with
that theThe record demonstratescomments.model code

inagreed uponthe escrowto effectuateintendedrespondent
name, Althoughnot evidence.potentialalterendorsing Kellett’s

behavior, endorse­respondent’ssuch thenot countenancewe do
of an unlawful alterationnot rise to the levelthe check didment of

3.4(a).by Rulerequiredevidence asof potential
violated Rulerespondentthat thealso determinedThe referee

4.1(a). thematter, respondent’saddresswepreliminaryAs a
4.1(a)the Rule violation becauseshould dismissthat weargument
in its that theallege petitionspecificallydid notthe committee

Rulehis misstatement violatedto correctfailurerespondent’s
Case, 698, 701,4.1(a). 137 N.H. 634in Wood’sHe our decisioncites

Case,his In Wood’s(1993), support position.as for1340, 1342A.2d
Rulesconduct violatedthat Wood’sallegedbriefthe committee’s

case,contrast, in theBy thisits Id.petition.not cited inthat were
of conduct violatedrespondent’sthe coursethatallegedpetition

he could beon notice thatrespondentthe4.1(a), placingRule
now address thisthis Rule. Weunderdisciplinetosubject

allegation.
a4.1(a) a clientrepresentingof“In the courseprovides:Rule

(a) of materiala false statementmakeknowingly:notlawyer shall
thefound thatThe refereeperson.”a thirdtofact or law
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onwhen he indicatednot make a false statementdidrespondent
he had endorsed thecourt thatsuperior20 at theFebruary

the into aproceedsto the check and convertednamecomplainant’s
statement,make a falserespondentThe diddeposit.ofcertificate

manager openedoffice had nothe learned that hishowever, when
Inhis statement to Kellett.he failed to correctthe certificate and
todetermination, uponreferee relied the commentthemaking this

4.1 that states:Rule

failure to make aincludes theMaking a false statement
isin which nondisclosurein circumstancesstatement

Thus, where amakingto such a statement.equivalent
lawyerthat the believed tohas made a statementlawyer

discovers that the statementtrue made but laterbe when
true, in circumstances failure to correct thewas not some

ismakingto a statement thatequivalentstatement is
false.

4.1 ABA model code comments.R. PROF. ConductN.H.

reliedargues improperlythat the refereerespondentThe
4.1(a). disagree.Rule Weto find that he violatedon the comment

the of the Rules states: “Theintroductory outlining scopenoteThe
and illustrates theexplainseach RuleaccompanyingComment

Althoughof the Rule.” the text of each ruleandmeaning purpose
authoritative, guidescomments are intended as tois the

See, Case, 703,Wood’s 137 N.H. at 634 A.2d atinterpretation. e.g.,
failure to correct a material statement thatrespondent’s1343. The

true, false,to but later found out to be constituted ahe believed be
4.1(a)Rule in this case. The referee found that theviolation of

having[the check]that Mr. Kellett torespondent objected“knew
of entireby respondent disapprovedbeen the and thesigned

the returned to his office onrespondenttransaction.” When
deposit20 discovered that the certificate of had notFebruary and

dutyhe had he had a to correct hisopened, represented,been as
Instead, he the certificate ofopened deposit,misstatement.prior

agreeof the transaction. Weknowing disapprovedthat Kellett
that, circumstances, the respondent’sthe referee under thesewith

4.1(a).misstatement to Kellett violated Rulefailure to correct his
respondent triggersThe that the violated Rule 4.1 afinding

8.4(a). Case,that he also violated Rule See Wood’s 137finding
707,N.H. at 634 A.2d at 1345.

of aargues findingThe committee that the referee’s
4.1(a) that therequires findingviolation of Rule also an automatic

8.4(c). 8.4(c)violated Rule Rule “It isrespondent provides:
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lawyer engageto . . in conductmisconduct for a .professional
fraud, Themisrepresentation.”deceit orinvolving dishonesty,

8.4(c) because hedismissing the violationreferee recommended
fraud,dishonesty, deceit, orinvolvingfound no conduct

maintains that the respondent’sThe committeemisrepresentation.
4.1(a)in ofhis earlier statement violation Rulefailure to correct

8.4(c). Andisagree.under Rule Wemisrepresentationconstitutes a
a of fact “forrequires misstatementmisrepresentationintentional

to or to refrain from action ininducingof another actpurposethe
(SECOND) (1976);it.” OF TORTS 525§reliance RESTATEMENTupon

Case, 588, 591-92, 1017,620see, 136 N.H. A.2dWelts’e.g.,
(1993). compeldoes not a that thefindingThe record1018- 19

his statement in order toto correct earlierrespondent failed
actingto or from inor Kellett’s client act refraininduce Kellett

it.uponreliance

4.1(a)the violated Rules andrespondentthatFinding
the sanction. The8.4(a), appropriatemust now considerwe

thea six-monthrequests suspension; respondentcommittee
onlyjustifycircumstances themitigatingthatmaintains

The of the court’spurposeof a private reprimand.imposition
public, publicto the maintainprotectisdisciplinary power

legalthebar, integrity profession,in of thepreserveconfidence the
Case, 592,N.H. at 620future misconduct. Welts’ 136preventand

A.2d at 1019.
The referee ruled:

apresumedof to berespondent,violations the[T]he
merelynotwere serious andknowledgeable attorney,

previousHe nosuggested. complaintsas has“imprudent”
believed, however, prayed suspensionthat the forand it is

is, circumstances, excessive.under the

subjectMr. to aCarpenitorecommended that beIt is
investigatingcosts incurred inpublic reprimand and all

this matter.prosecutingand

censure will serve the statedpublicWe conclude that
a priorlack ofrespondent’sthe rules. Thedisciplinaryofpurposes

areand absence of selfish motivesrecord thedisciplinary
the committee’sweigh againstthatfactorsmitigating

593,id. at 620 A.2d atsuspension. Seerecommendation of
however, adequatelynotreprimand, wouldprivate1019-­20. A

it deternor wouldlegal profession,of theintegritytheprotect
confidencepublicIn order to maintainattorneyfuture misconduct.

the mustbar, attorneysmembers of beamongin the and trustbar
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to correct materialanyand carefuldealingsin theirhonest
make.theymisstatements

expensescensured and assessed allpubliclyisrespondentThe
in investigationand bar counsel thethe committeebyincurred

Sup. 37(16).Ct. R.of this matter. Seeand enforcement

So ordered.

All concurred.
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