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(Barbara Burnes onLandryof NashuaLandry,&Goldsmith
Tammyfor the B.orally), petitioner,the brief and

(MarkP.A.,Little,Fernald, Peterboroughof D.Falby &Taft,
Maurice B.orally), respondent,and for theon the briefFernald

B.,Maurice the order ofappealsTheBROCK, respondent,C.J.
J.)(Cloutier, terminatingProbate CourtCountyHillsboroughthe

Sheena, ofgroundshis‘ on thedaughter,overrightshis parental
(1994).170-C:5, I On theappeal,to RSApursuantabandonment

offindingthat the trial court’sessentially contendsrespondent
the and that the trialby evidenceunsupportedwasabandonment

anrightshis whenparentalit terminatedcourt erred when
We reverse.contemplated.was notadoption

27, mother,1986. Her theAugustonwas bornSheena
married,father, respondent,the were never butand herpetitioner,

1987, the1986 until October whenfrom Marchtogetherlived
For twoapproximatelythe child.moved out withpetitioner

allowed to visitrespondentthe wasthey separated,months after
refused to allow thesubsequentlypetitionerTheSheena.

had no contact withrespondentTheto visit Sheena.respondent
July allowing1989. Afterthrough1987child from Decemberthe

1989Augustfromsupport paymentschildacceptingvisitation and
andagain denied visitation1990, petitionertheAugustthrough

support.refused child
in court insuperiora thepetitionfiledrespondentThe

petitionerSheena. Thevisitation withseekingDecember 1992
thethe termination ofseekingfiled a petitionsubsequently

court in March 1993.in therights probaterespondent’s parental
suspendedthe visitation werepetitiononproceedingsFurther

of parentalthe for terminationpetitionoutcome ofthepending
thethe courthearing, probateAfter a terminatedrights.

offindingbased on a abandonmentrightsparentalrespondent’s
170-C:5,1. This followed.appealRSAunder

the Neware fundamental underrightsBecause parental
seekingheld that the toConstitution, partywe haveHampshire

forstatutory ground“must therights proveparentalterminate
D.,D. v. DeborahStanleyreasonable doubt.”beyond atermination

Const, I,(1983);249, pt.251 see N.H.138, 142, 467 A.2d124 N.H.
for astatutory grounds terminating party’sAfter one of theart. 2.

satisfied, 170-C:5, “the courtsee RSAhas beenrightsparental
in the child’s best interest to terminateit isconsider whethermust

G., 124 N.H.in In re Matthewquestion.”of therights parentthe
(1983).1365, 1366-67414, 416, 469 A.2d
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factual, id.,of is essentiallyA determination abandonment
H.,court, 134statutorily delegated probateis to the In re Lisaand

(1991).188, 191, 1004,A.2d 1006 We not disturb theN.H. 589 will
bycourt’s decree unless it is the evidence orunsupportedprobate

erroneous as a matter of law. Id.plainly

170-C:5, I, “creates rebuttable presumptionRSA a that a
[a]intends to abandon child if theparent parent has left the child

custodyin and of another without for the child’sprovisionthe care
or without with the child for a of atsupport communicating period

E., 336, 342, 591,In re N.H.least six months.” Jessie 137 627 A.2d
(1993). A finding595 of abandonment is warranted when the

topurpose forego parentalconduct “evidences a settled allparent’s
all claims to therelinquish parentalduties and child.” Fortino v.

(1970)Timko, 200,110 N.H. 200, 663,263 A.2d 664 (quotation
omitted). The six-month of time is noperiod during which there

support by maycontact or the aparent trigger finding of
abandonment, E.,but it does not that finding.mandate In re Jessie

342,137 at 627 case,N.H. A.2d at 595. In the present the
petitioner respondenthas shown that the had no contact with

months,Sheena for a of sixperiod thereby creating a presumption
to 170-C:5,1.that he intended abandon the child. See RSA

To respondentdetermine whether the has rebutted the
presumption abandon,of an intent to the probate court must

before,consider events during, and after the triggering period. See
E., 342,In re Jessie 137 N.H. at 627 A.2d at 595. The presumption

of abandonment will not be rebutted aupon showing of a “mere
B.,offlicker interest.” In re Jessica 121 291, 295,N.H. 429 A.2d

(1981) omitted).320, 323 (quotation The statute does not require
probatethe court to find that parent soughta to abandon the child

before it may terminate parental rights; the court declaremay the
if minimalchild abandoned it finds that the parent has made “only

efforts to orsupport 170-C:5,1.communicate with the child.” RSA
petitionerWhen the respondentand first separated, the

allowed thepetitioner respondent visitation with DuringSheena.
of the time that thepart respondent Sheena,had no contact with

Florida, work,he was either in seeking or Uponincarcerated.
returning Florida,from the respondent contacted the topetitioner
arrange visits with respondentSheena. The offered to pay child

to the ifsupport petitioner allowed,visits were but this offer was
declined.

1989,In April petitionerthe filed a petition with the probate
seekingcourt to change Sheena’s last name from the respondent’s

to her own. The walkedrespondent seven miles to theattend
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late, the1989, petitionarrived after wasMayin buthearing
change, originalAt on the name thehearinga secondgranted.

theaffirmed, urged respondentand court toprobateorder was the
Afterparental responsibilities.and live to hissupport upchildpay

to therespondent began paying supportthe childhearing,this
petitioner.

ten fifteenrespondent supportThe made between and child
1991,through February1989 and wasJulyfrompayments

throughfrom 1989visitation with Sheena Novemberallowed
1990, the declined toAugust petitioner permit1990. AfterAugust

1991, theearlySheena. Inthe visitation withrespondent
theany paymentsfurther child fromsupportrefusedpetitioner

uncashed, May 1991,and in thereturning all checksrespondent,
court,a order from the districtsought restrainingpetitioner

harassing by makingherclaiming respondentthat the was
at and at Thisthreatening calls to her work home.telephone

later in the same month because bothwas dismissedpetition
1991,in In theappear September petitionerfailed to court.parties

not thegivein another man and didSheena moved withand
or number.telephonethe addressrespondent

1992, the theshortly respondentafter locatedSeptemberIn
a and child check to thesupportand sent letterpetitioner

a restrainingof filed forplace employment,at her shepetitioner
court, claiming Specifically,harassment.againin the districtorder

in presentthat she was immediate andthe statedpetitioner
the defendant becausebyof abusedanger

orders because ofprevious restraining[three]I have had
in He is threateningthreats the not mepast.[and]abuse

([three]by me at workharassing contactingnow but is me
(last .)father week . .contacting my[and]weeks ago)

manyI have asked him timestrying myto address.get
Imyor but he continues. don’t trustfamilynot to call me

always afraid of him.[and]him I will be

thehearingstated at the that “harassment”respondentThe
a and check to thesending supportof his letter childconsisted

trial, theof Atplace employment. petitionerat herpetitioner
telephone byof a call made therecounted the substance

heplace employment, testifyingat her of thatto herrespondent
said

drugshe now he wanted tostopped usingthat had and
. . I himrelationshipa with Sheena . and deniedstart

if to see her feel likeyou you youthat and I said want and
Court Iit, you throughdeserve then can do that the but
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was told that very shortly before he was inbefore —
hejail usingwas still cocaine and still using alcohol—that

Iand didn’t feel that he had anymade attempts to become
a responsible person and Iby justnow felt that it had

long.been too Sheena didn’t know him. She didn’t want to
see And Ihim. asked him not to call me at work and he
continued to call and then began getting angry and

me. Soharassing that’s I forwhy went the restraining
order.

Within weeks after the restraining issued,order was the
respondent contacted an toattorney seek a means to gain
visitation with his daughter. He subsequently filed a petition in
the superior court seeking visitation.

We must consider the totality of evidence to determine whether
the respondent intended to E.,abandon Sheena. In re Jessie 137

342,N.H. at 627 A.2d at 595. The evidence is undisputed that the
respondent historyhas a of problems with the law. In addition, on

occasions,several the respondent behaved in a violent manner
toward the inpetitioner the presence of Sheena. Each of these
acts, however, took place before 1989.

The petitioner contends that her decision to refuse visitation
and supportchild from the respondent in 1990 derived from her
concern for “Sheena’s own safety.” She further stated that she felt
that Sheena “wasn’t in a safe environment, physically or
emotionally,” and that the respondent had never “made real

at aattempts being parent. His attempts have been off and on.”
The probate court in this case agreed, finding that the petitioner
had “lost all trust in” the respondent and that she was “justifiably
frightened of him and [was] concerned for her safety and that of
the child.” The following exchange between the respondent’s
counsel and the petitioner is illustrative:

Counsel: How youwould expect [the respondent] to ask
for visits with Sheena if you told him never to

youcontact again?
IPetitioner: don’t know.

Counsel: Isn’t it true that you really just wanted him out
yourof life?

Petitioner: Yup.
Counsel: And you wanted him out of Sheena’s life?

Right.Petitioner:

In his forrequest offindings fact and rulings law,of the
respondent requested the following finding:
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a child denies the fathercustody ofmother withWhen a
support payments,to his childvisitation, acceptrefuses

her new address andthe fathergivingmoves withoutand
attemptsfathernumber, repeatedlyand where thephone

forher ofthrough place employmentmothertheto contact
visitationseekingchild andsupportof payingpurposes

within thechild, has been no abandonmenttherethewith
I.of ESA 170-C:5meaning

disagree.denied. WewasrequestThis

aby parentno abandonmentthere isStrictly speaking,
thesolely byand child is causedparentofseparationthewhere

ofpartno fault on theand because ofa third partyorparentother
interminated. “Fault”to besoughtarerightswhosethe parent

this of efforts to reinitiatethe absenceincludewouldcontext
soughtare to berightsparentof the whosepartthecontact on

the respondentto find thatillogicalbeIt wouldterminated.
when, for a significantto abandon Sheenaan intentdemonstrated

fromby lawprohibitedhe wasperiod,relevant timeof theportion
insofar as thesehand, are troubledthe other weher. Oncontacting

orders orrestrainingby“involuntary” separations —enforced
forwardingaleavingrelocating withouttheby petitioner’screated

improperrespondent’s priorto thein responseaddress —were
conduct.

(1977),1186 we statedDoe, 562, 374 A.2d117 N.H.v.In State
that

merely becauseprecludedis notof abandonmentfindinga
and child resultedof the [parent]separationthe initial

of the [parent].the willagainstorder anda courtfrom
theconsidered onfactor to becourse, is aThat, of
thethe ofpartconduct onsubsequentbutquestion,

found to constitutebemaythereafterparent
abandonment.

not... anisFurther, “[abandonment1187.563, 374 A.2d atatId.
a parentof which delinquentthe effectsthing, legalambulatory

for return ofof a desire thetheby expressionat willdissipatemay
B., 295, 429 A.2d at121 N.H. atIn re Jessicachild.”the discarded

omitted).323 (quotation
knew, orthat hevoluntaryin conductengagedrespondentIf the

lead to theinexorablyandknown, necessarilyhave wouldshould
that thischild, then one could findhisto seeopportunityofloss

theof contact withresulting lackhence theconduct —and
the torespondenton the ofpartan intentchild —manifested
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the child. The record in notabandon this case does asupport such
1989,Afterfinding. only specificthe conduct described theby

byas “harassment” is thepetitioner explained respondent as
to seeattempts his child. do notAccordingly, we consider the

or lack of duringcontact contact the time when the respondent
fromlegally prohibitedwas contacting supporting Sheena, byor
order,of a restrainingmeans as evidence hisof intent to abandon

her.
thechronologyThe of contact between Sheena and the

as inrespondent certainlydescribed this opinion adescribes
relationshiptumultuous and sporadic visitation. However, the

facts,foregoing more,without do not evidence an intent to
abandon.

order,In its the probate “[i]ncourt stated that the period
August 1990,between of 1989 and ofAugust [the petitioner]
sporadicreceived and werepayments visits,there nobut

Further, orderovernights.” the to petitioner’srefers the statement
shethat refused all contact with inthe 1990respondent “because

feared forshe her and her child’s alsosafety. She stated [thethat
drugswas into andrespondent] alcohol and partying and was

totally irresponsible.” evidence,The foregoing while otherraising
issues,serious cannot said to bebe sufficient tolegally constitute

abandonment beyond a reasonable under RSA 170-C:5,doubt I.
Accordingly, we the probatereverse court’s findingdecree

not respondent’sabandonment and need address the remaining
contention.

Reversed.

All concurred.
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