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the child. The record in notabandon this case does asupport such
1989,Afterfinding. only specificthe conduct described theby

byas “harassment” is thepetitioner explained respondent as
to seeattempts his child. do notAccordingly, we consider the

or lack of duringcontact contact the time when the respondent
fromlegally prohibitedwas contacting supporting Sheena, byor
order,of a restrainingmeans as evidence hisof intent to abandon

her.
thechronologyThe of contact between Sheena and the

as inrespondent certainlydescribed this opinion adescribes
relationshiptumultuous and sporadic visitation. However, the

facts,foregoing more,without do not evidence an intent to
abandon.

order,In its the probate “[i]ncourt stated that the period
August 1990,between of 1989 and ofAugust [the petitioner]
sporadicreceived and werepayments visits,there nobut

Further, orderovernights.” the to petitioner’srefers the statement
shethat refused all contact with inthe 1990respondent “because

feared forshe her and her child’s alsosafety. She stated [thethat
drugswas into andrespondent] alcohol and partying and was

totally irresponsible.” evidence,The foregoing while otherraising
issues,serious cannot said to bebe sufficient tolegally constitute

abandonment beyond a reasonable under RSA 170-C:5,doubt I.
Accordingly, we the probatereverse court’s findingdecree

not respondent’sabandonment and need address the remaining
contention.

Reversed.

All concurred.
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(JohnHoward, general Kissinger,C.attorneyR.Jeffrey
fororally),brief and the State.attorney, on the

defender, Concord, byof briefappellateassistantApfel,Gary
the defendant.orally,and for

DaVias, wasdefendant, Eric Davis a/k/a EricoBROCK, TheC.J.
J.) of(McHugh,trial in the Courtjury Superioraafterconvicted

(amended1991)(Supp.RSA 637:4deception,of theft bytwo counts
1992). the courtsuperiorthatarguesthe defendantappealOn

(1) absence;in the defendant’sconducting proceedingsin:erred
(3)(2) se; aadmittingproceed protothe defendantallowing
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(4)trial;of a and tofailingbank check at thephotocopy instruct
jury as to venue. We affirm.

12, the1988, opened checkingOn defendant a atAugust account
First Bank in Concord under the name Eric DavisCapitol and was

(ATM)machinean automatic teller followingissued card. The
month, bydefendant was employedthe Concord Communications

(ConcordAssociates, Communications),Inc. identifying himself as
Erico DaVias.

1988,26, $843.91,On check in theSeptember a amount of
checking account,drawn on Concord Communications’ was

into thedeposited checking throughdefendant’s account an ATM
later,in Manchester. Two indays a check the amount of $41,050,

drawn on Concord money-market account,Communications’ was
similarly deposited into the defendant’s account. Concord
Communications did not issue these checks. Funds from these
deposits later an atwere transferred to account the Indiana
National Bank in the name of Eric Davis. The wasdefendant
thereafter indicted on two counts of theft by deception, and counsel
was to him.appointed represent

20, 1991,On November the defendant moved for the
counsel,ofappointment new and new counsel was appointed.

Thereafter, ofthrough correspondencea series motions and with
court,the thesuperior soughtdefendant the removal of three

attorneys,subsequent movingeach time to represent himself.
22, 1992,On April during hearinga on one theof defendant’s

J.)se,proceedmotions to pro the Court (Coffey, thediscussed
consequences of self-representation thewith defendant:

THE COURT: You would like to asproceed pro se using
[counsel] for technical assistance?

THE Yes,DEFENDANT: Your Honor.
THE All that’s, fact,COURT: Ifright. in youwhat want

do,to sir, then I have certain Ithings that
have to determine and that is I have to
ascertain whether you are knowingly and
intelligently giving yourup traditional
benefits of the right to counsel.
Now, I’m going to appoint to[counsel]
represent you in a technical or bystand
capacity, that,but before I docan I have
to myselfsatisfy youthat understand
what you’re doing, one,number and that
you fully youunderstand that have the
right to [counsel]have represent you fully
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attorney you fully.represent[another]or
theyouthat haveDo understandyou
youattorney representto have anright

in this matter?fully
Yes, Your Honor.DEFENDANT:THE

representingthatdo understandyouAndTHE COURT:
attorneywith an availableevenyourself,

certainassistance, hastechnicalfor
disadvantages?

Your Honor.Yes,DEFENDANT:THE
are, in thedisadvantagesthat thoseAndTHE COURT:

familiarinstance, not be asyou mayfirst
you maythatprocedure,with courtroom

to abletechnical beexpertisenot have the
andyourof own defenseto theoriesform

attorney representingif had anyouthat
have moreattorney wouldfully, anyou

manner in whichfamiliarity thewith
the manner inandare conductedtrials

thanstrategy is determinedwhich trial
youDoyourself.havemightyou

that?understand
Yes, Your Honor.THE DEFENDANT:

that, youdo still wishall ofknowingAndCOURT:THE
the technicalonlyse withproto proceed

[counsel]?ofassistance
Honor.Yes, YourDEFENDANT:THE

tobe ableyouthink that wouldYouCOURT:THE
behalf,your questionon ownproceed

towitnesses, argumentan openingmake
jury,to aa closing argumentmakejury,a

and cross-all the witnessesquestion
obviously youwhenexamine witnesses

charges?in theintimately involvedare so
my knowledge.Yes, to best oftheTHE DEFENDANT:

to do that?would be ableyouthinkYouTHE COURT:
Yes.DEFENDANT:THE

stand-by counselhowever, the defendant’sexchange,After this
arrangement,anwith suchcomfortablehe was notthatindicated

off theconferredstand-by counseland hisdefendantand the
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The grantrecord. court did not the defendant’s motion to proceed
se at that time.pro

9, 1992,On September superiorthe court a hearingheld to
trial,resolve all motions beforepending including another motion

by proceedthe defendant to se. Thepro defendant, inalthough
custody, appearrefused to at this Thehearing. Superior Court

J.) issued an(Hampsey, requiringorder that the defendant appear
at a later in the or have thehearing day motions decided in his

This orderabsence. was read to the defendant theby sheriff’s
Thedepartment. appear,defendant still refused to and the court

him,held the without hishearing granting motion to proceed pro
se, while counsel asretaining appointed stand-by counsel.

16, 1992,On October the appeareddefendant at a pretrial
conference, at which he indicated that he would not voluntarily

J.)in the trial. Theparticipate Superior (McHugh,Court asked the
he counsel,defendant whether wanted the assistance of and the

defendant stated that he did not. The court also engaged the
defendant in a discussion to ensure he understood the

of his decision not to inconsequences participate the trial. The
defendant stated that he understood the consequences, including

potential punishment imposed,the that could be if he were to be
guilty.found

began January 11,The defendant’s trial on 1993. The court
again discussed with the defendant his decision not to participate
in the trial. The defendant indicated that he had not changed his
mind and that he understood the consequences of his decision.
These consequences, specifically bydiscussed the defendant and

court,the trial included his toright participate juryin selection
rightand his to confer with his appointed stand-by counsel on the

evidence atpresented trial. The trial court also specifically asked
the defendant whether he understood that his stand-by counsel
would be at a significant due to thedisadvantage defendant’s
absence, to the respondedwhich defendant that he understood. On

trial,several other occasions during the the trial court asked the
defendant whether participate,he wished to and on each occasion
the defendant declined.

The allegesdefendant violations of the New Hampshire and
United States WeConstitutions. address the defendant’s claims

Constitution, Ball, 226,first under the State State v. 124 231,N.H.
347, (1983),471 A.2d 350 considering onlyfederal law as an

analytical aid, Maya, 590, 594,State v. 126 N.H. 493 1139,A.2d
(1985). Where, case,1143 as in the instant the federal law is not

defendant,more favorable to the separatewe make no federal
Lister,analysis. 713,See State v. 119 716, 967,N.H. 406 A.2d 969
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(Lister(1979) Barham, 636,I); 631,v. 126 N.H. A.2dState 495
(1985), sub v.corpus1273 dismissed nom. Barham1269, habeas

(1st (1990).denied,Powell, Cir.), 495 961895 19 cert. U.S.F.2d
that, his refusal to attend certainargues despitedefendantThe

in Intrial, proceedingcourt erred in absentia.and thehearings
I,relies Lister 119of the defendant onproposition,thissupport

Lister I713, misplaced.This reliance is stands406 A.2d 967.N.H.
in beproceedings acceptablethat absentia canpropositionfor the

of New Constitution.I, Hampshirearticle 15 thepartunder
arda,federal court decisions in this thisAcknowledging similar

commenced, the trial of anthat, where a trial hascourt held
theat does not violate Stateprisoner largestillescaped

716,406 at 969.Id. at A.2dConstitution.

“There, atagainst right present[the to beprohibitionis no
as the result of a defendant’sbeing waivedproceedings]criminal

Id. hold that thisfrom Wevoluntary proceedings.”absence certain
in-custodyan criminal defendantis toprinciple equally applicable

to heldTrials are not beproceedings.attend courtwho refuses to
The “flatthe Id. defendant’sfancyto the of defendant.according

was, andexplicitwithout anto attend trial question,refusal
of known an undeniablerighta andrelinquishmentintentional

in at the trialright presentto be courtof his constitutionalwaiver
Harris, 101,v. 595 F.2dwitnesses.” Wilsonto confront adverseand

1979).(2d Cir.103
theconsequences byinformed of thehaving beenAccordingly,

righthis to bewaivedcourt, effectivelythe defendantsuperior
9, to1992, hearing by refusingmotionsSeptemberatpresent the

full of theFurthermore, having given explanationbeen aattend.
16,superiorthe court on Octoberbyof his absenceconsequences
ateffectively right presenthis to be1992, waivedthe defendant

attend.by refusingtrial tohis

superior court errednext that thearguesThe defendant
a“[A]se. defendant hasprohim to proceedin allowing

thathimself, whether or notrepresenttorightconstitutional
Barham, 639,126 N.H. athis detriment.”will be torepresentation

himself, therepresentTo a to1275. allow defendant495 A.2d at
knowinglythe choice has been madewhethermust ascertaincourt

“ inmust, in analysis, ‘indulgethisId. The courtintelligently.and
atof counsel.” Id.waiver’againstpresumptionreasonableevery

Williams, 387,430Brewer v. U.S.1273637, (quoting495 A.2d at
(1977)).404

courtmanyhimself into involvedefendant refusedBecause the
an unusualpresentedcourt was withsuperiortheproceedings,
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engagesituation. The court could not the defendant in a colloquy
subject right 9,on the of waiver of his to counsel at the September

1992, proceedwhen his motion to se washearing, pro granted.
circumstances, however,of theViewing totalitythe the court

thatreasonably concluded the defendant intended to waive his
to counsel and that the waiverright knowinglywas and

made.intelligently
22, 1992,April engagedOn the court the defendant in a

thorough consequencesdiscussion of the of se. Theproceeding pro
record indicates that the defendant understood these

theAlthough defendant chose not toconsequences. represent
time, expressedat that he reservations about acceptinghimself

Therefore,byfull counsel. it is not thatrepresentation surprising
the defendant later decided to himself. When therepresent

motion tosubsequent proceed prodefendant’s se came before the
9, 1992,court on thesuperior September defendant refused to

hearing.attend the The court indicated that it was aware of the
possible granting so,of the motion in absentia but didproblems
noting carefullythat the court had considered the issue.

addition, se,In the defendant’s motion to proceed pro which
understandingreflected an of the ofsignificance the motion as well

disagreement counsel,as a over tactics with defense is evidence
Barham,that he waived his toright “eyescounsel with 126open.”

omitted).637,N.H. at A.2d at (quotation495 1273 We note that
this was the defendant’s fourth defense counsel. Nunn v.Cf.

(9th 1967)Wilson, 371 F.2d 113 Cir. (repeated requests for
continuances to obtain new held toattorney rightwaive to
counsel). Furthermore, superiorthe court addressed the issue of
waiver of counsel at a motion hearing 16,on October 1992.
Although this was after the proceedmotion to sepro had been
granted, such a discussion with a defendant can serve to establish

Barham,that a waiver was made knowingly and intelligently. Cf.
639, 495126 N.H. at A.2d at 1275.

We hold that the court had sufficient evidence before it to
conclude that the defendant’s waiver of the toright counsel was
made knowingly and intelligently. Although it is this court’s

that trialstrong preference engagecourts in a personal discussion
with any seekingdefendant to waive such a fundamental asright

counsel,the toright represented bybe the unusual circumstances
of this case the lack of such ajustify discussion at the time the
motion was notegranted. We that these unusual circumstances

broughtwere about theby defendant himself.
The third of errorassignment challenges the admission at trial

of a copy of a check from the Indiana National Bank. While the



192

objected hearsayto this evidence as inadmissible notdefendant
to hearsay rule,records the N.H. R.exceptionwithin the business

us803(6), clearlythe record before does not indicate whichEv.
hearsay for the court’s ruling.to the rule was the basisexception

of this that the introduction of thepurposes appealforAssuming
error, however, the error was harmless. See State v.check was

(1976).Ruelke, 497,692, 694, 366 A.2d 498116 N.H.

evidence is harmlesshearsayerroneous admission of“The
the wasbeyondit be said a reasonable doubt that verdictwhen can

343, 348, 1040,N.H. 565 A.2dState v. 132Sampson,not affected.”
(1989). “In the outcome was affectedevaluating bywhether1043

evidence],[hearsaythe we consider the otherthe introduction of
at trial.” Id. Evidence at trial included theevidence presented

who statedan of Concord Communicationstestimony of owner
toone of four with access theonly peoplethe defendant wasthat

checkbooks, of Concordtwo of whom were ownerscompany’s
handwriting from the Federal BureauexpertACommunications.

theopinionin his endorsements onof testified thatInvestigation
by defendant. The checks werechecks were made thethe stolen
account, card, duringhis ATMusingthe defendant’sintodeposited

The State introducedat Concord Communications.his brief tenure
of depositsto that the funds from theseshow bulkevidenceample

banks in the Midwest.to “Eric Davis” at variouswere transferred

extensive. Theguiltof the defendant’s isThe evidence
the accusedthatby deception requires proofof theftcrime

byover of anotherpropertyexercise[d]or control“obtain[ed]
637:4,to deprivea him thereof.” RSApurposeand withdeception

oflightin theof the check was unimportantI. The copy
crimp wasother evidence that theweight of thesubstantial

Therefore, can said abeyondit bethe defendant.bycommitted
of of the check didcopythe thedoubt that introductionreasonable

Monsalve, 268, 271,133 574State v. N.H.affect the verdict.not
(1990).1384, 1386A.2d

defendant,issue raised thefinally byto the fourthTurning
venue, dothe of we notnot instructed on issuejurythe wasthat

venue issue indefendant raised theAlthough thereach the merits.
dismiss,to hehis and a motionquasha indictmentsmotion to

Thejuryin context of instructions.venue theraisednever
to theobjectinstruction ora venueproposefailed todefendant

righthisState,“In a defendant waivesthisgiven.asinstructions
timelyinstruction the is made.”requestunlessjuryto specifica
(1982)395,Lister, 603, 607, 448 A.2d 398N.H.v. 122State CLister

IT). is toFurthermore, requiredon the recordobjectionspecifica
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Menard,an forpreserve issue State v. 708, 711,review. 133 N.H.
(1990).752,584 A.2d 754 This requirement is “particularly

where anappropriate alleged error involves jurya instruction.”
(1992)Eldredge, 562, 564, 617,State v. 135 N.H. 607 A.2d 618

omitted).(quotation

Affirmed.

All concurred.
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