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Menard,an forpreserve issue State v. 708, 711,review. 133 N.H.
(1990).752,584 A.2d 754 This requirement is “particularly

where anappropriate alleged error involves jurya instruction.”
(1992)Eldredge, 562, 564, 617,State v. 135 N.H. 607 A.2d 618

omitted).(quotation

Affirmed.

All concurred.
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Middleton, P.A., ManchesterofMcLane, Raulerson &Graf,
(Bruce brief, orally), for theFelmlythe and Mr.& a. onFelmlyW.
plaintiff.

(JohnChiesa, A.Peters, of ManchesterStarr, Dunn &Wadleigh,
for the defendants.orally),andon the briefLassey

a bulldozercase arose whenliabilityJOHNSON, This productsJ.
leg.hisand crushedCyr,Markplaintiff,into thebacked

(Case) the bulldozermanufacturedCompanyCaseJ.I.Defendant
(Smith);Sons,& Inc.D. SmithHaroldit to defendantsoldand

constructionit thewho usedemployer, onCyr’ssold it toSmith
Cyrhappened.the accidentworking whenwasCyrwheresite
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liabilitysued the defendants in strict trial,and Atnegligence.
major issue,causation was a and the onlitigation focused the

back-upbulldozer’s lack of a alarm Cyr’sand failure to thenotice
Theapproach. juryvehicle’s returned special verdicts for the

defendants, Cyr appealed, allegingand the infollowing errors the
J.) (1)Superior (Groff, rulings:Court’s ofadmission evidence that

(2)Cyr benefits;received workers’ compensation exclusion of lay
(3) (4)opinion testimony; exclusion of expert opinion ex-testimony;

(5)of of subsequent modifications;clusion evidence and exclusion
of Cyr’s requested jury instruction on the of “plaintiff’sdefense

hold superiormisconduct.” We that the court itsabused discretion
admittingin evidence Cyrthat received compensationworkers’

benefits, and we reverse on that basis.

I. Cyr’sAdmission Evidence Workers’ Compensationof of
Benefits

trial, Cyr sought damagesAt for the hewages lost while
unemployed after the accident. The defendants questioned

thewhether accident was the sole ofcause the unemployment and
testimony from Cyrsolicited that he jobshad turned down he was
ofcapable performing. Cyr’sOver objection, they also himasked

benefits,about his ofreceipt compensationworkers’ implying that
money unnecessarythis had made work and had thus contributed

to the Theunemployment. trial court allowed this questioning and
jury:instructed the

Now, if you yourfind during deliberations that Mr. Cyr’s
damagesentitled to and that you’re going to decide how
wages suffered,much lost he’s you are not toallowed

determine,deduct from whatever you would determine
were,his lost wages you’re not allowed to deduct any

mightbenefits he fromhave received workman’s [sic]
However,comp. you can consider the fact that he received

compensation during period solelythis for ofpurposethe
hisdetermining tomotivation work at that time and

basically you youwhether or not believe or find that this
ofperiod unemployment was due to todisabilityhis or

reason,some other and that’s the only youreason can
I quiteconsider it and want to make that clear.

The later gavecourt twice a similar instruction.
appeal, CyrOn relies the collateralupon rule,source which

that awardprovides damages may byan of not be reduced the
of a plaintiffamount benefits receives from a collateral source. See

Primeau, 227,104 228, 729,Bell v. N.H. 183 (1962);A.2d 730
(1942).v. Hayes, 126, 132-33,Abbott N.H. 842,92 26 A.2d 847 The
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validity of thischallenge Instead, theydo not the rule.defendants
properlythat the trial court admitted the evidence ofargue

ofpurposefor the limited a motive not to workprovingbenefits
the nature and of hisCyr injuries.thus on extentimpeachingand

(evidence may105 inadmissible for one purposeN.H. R. Ev. beCf.
another). We hold that the evidence should notadmitted for have

it fails the test containedplainly balancingbeen admitted because
in Rule of Evidence 403.HampshireNew

“Although relevant,Rule 403 states: evidence bemay
byis theprobative substantially outweighedif its valueexcluded

issues,of orconfusion theprejudice, misleadingof unfairdanger
value of the evidence for theprobative. We find thejurythe . . .”

to minimal at best. We thepurpose acceptstated bedefendants’
mayof income a areceipt give personcontention thatdefendants’

hand, compensationthe other workers’not to work. Onmotive
to Seeto be those unable to work.only paidare supposedbenefits

1993).:28-a, :31, of benefits281-A:28, (Supp. Receipt:31-aRSA
it,disability,of rather than underminea claimsupportcould thus

are receivedgenerallythat benefitsone assumesunless
contrary conclusions could bein error. Because twodishonestly or

evidence, forthe valuedisputed probativethe eitherdrawn from
of is minimal.one them

Cyr he had failedabove, the defendants asked whetherAs noted
of answerperforming. Cyr’shejobs capableto certain waspursue
that an admission of workacknowledgebut wewas equivocal,

credibilityattack Cyr’sthe defendantshelpwouldcapacity
things, mightthat he haveshow, among otherit wouldbecause

Proof ofdishonestly.benefitscompensationthe workers’received
however, disabilitynot itself show lack ofreceived, wouldbenefits

exception,and error are the notdishonestybecause —we assume —
America, 484,608 S.W.2dBoyv. ScoutsBlessingrule.the ofCf.

1980).(Mo. Thus, Cyr’sevidence of workers’App.487 Ct.
withprobative when combinedonlybenefits wascompensation

dishonesty inpossibleto a hisof showcapacityevidence work
the defendants couldConsidering thatof these benefits.receipt

directly by about his workcredibility askingCyr’sattackand did
assignwe aunemployment,ofduring periodshiscapacity

of benefits.to the evidenceweightmarginal probative
balance, we find a seriousRule 403side of theOn the other

issues, misleadingconfusion of the anddanger prejudice,of unfair
itdispute,evidence incourt admitted theWhen the trialjury.the

on the issue offind forjury Cyrthe wouldknow whethercould not
court thereforedamages.of Thereach the issueand thusliability

compensationto deduct the workers’jurythe notto instructhad
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any damages,benefits from award of tellingwhile them theythat
could consider the benefits in gauging Cyr’s credibility on the issue
of Thisdamages. confusinginstruction would be to even the most
discriminating juror. Although reala distinction exists between the
permissible impermissibleand the evidence,uses of the it is not

to We do noteasy grasp. impugn the intelligence of the average
juror by concluding that the collateral source rule could have
easily been violated in this situation. Eichel v. New YorkCf.

R.R., 253, (1963);Central 375 U.S. 255 v.Brumley BargeFederal
(Ill.Lines, Inc., 1333,396 1979);N.E.2d 1340 App. Ct. Reinan v.

(Or. 1974).Co., 256,Motor Trucking 527 P.2d 259Pacific
As the out,defendants thepoint jury here never reached the

point of calculating damages, instead returning special forverdicts
however,the defendants on Weliability. reject, the defendants’

claim that this renders the trial court’s ruling harmless. In similar
circumstances, the Court ofSupreme Florida cogently reasoned:

a jury’sBecause fair assessment of isliability
justice,fundamental to its verdict on liability must be free

doubt,from based on conviction, aand not function of
compromise. Evidence of collateral source maybenefits
lead the tojury believe that the plaintiff is totrying
obtain a double or triple payment for one injury, or to

compensation alreadybelieve that isreceived sufficient
recompense. Despite assertions that collateral source

isevidence needed to rebut or impeach, there generally
will be other evidence having probativemore value and

lessinvolving prejudicelikelihood of than the victim’s
receipt of insurance-type benefits.

(Fla. 1991)v.Gormley GTE Products Corp., 455,587 So. 2d 458
(citations quotations omitted); Webber,and Pryor v. 263 N.E.2dcf.

(Ohio 1970).235, 242-43

The defendants also contend that admission of the evidence
was harmless because one of Cyr’s exhibits —a voluminous

ofcollection medical records —contains some references to Cyr’s
receipt of workers’ compensation In effect,benefits. they argue

Cyr anythat waived objection to their use of the evidence because
Cyr introduced it Again,first. we disagree. toContrary the

suggestion,defendants’ in context the insignificantreferences are
and in no thatway imply Cyr’s of benefitsreceipt contributed to

Cyr’shis loss of wages. use of the entirelyevidence was different
from the defendants’ and did not the door” or an“open create

advantageunfair for him that justifywould the later admission.
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Bouchard, 581, 85, 963,643 A.2dv. 138 N.H.See State 583—
(1994).965-66

the deference to be accorded aconclusion, acknowledgeIn we
evidence,admission of State v.ruling on thetrial court’s

285, 1246, (1992),277, 615 A.2d 1249-50136 N.H.VanDerHeyden,
admittingabused its discretion inplainlythe courtbut hold that

benefits. Thecompensationof workers’Cyr’s receiptofevidence
Cyr’sthis to rebut claim ofvalue of evidenceminimal probative

of unfairoutweighed by dangersthesubstantiallywaswageslost
issues, jury.the N.H. R. Ev.misleadingof andconfusionprejudice,

rulingof that the court’s wasshowinghis burden403. has metCyr
case,”[his]to ofprejudicetheor unreasonable“clearly untenable

1250,at and284,at 615 A.2d we136 N.H.VanDerHeyden,
for a new trial.verdicts and remandjury’svacate theaccordingly
appeal, theyraises on asremaining CyrquestionstheWe address

on remand.likely againto ariseare

TestimonyLay OpinionExclusionII. of
road and achecking gradethe of ahe wasinjured whileCyr was

Cyr knelt ongravel.dirt and Whilelevelingwasoperatorbulldozer
left, inhim from hismoved towardthe bulldozerground,the

Tarbox, flagger,a stoodLinda-Marie Veilleuxgear. Nancyreverse
looking over hishis She wasright.and toCyrbehindslightly

him; noticed thehit neitherbulldozerwhen theshoulder
a videotapedlate. Atit was toountilapproachbulldozer’s

by Cyr’son examinationas followsTarbox testifieddeposition,
attorney:

withequippedhad beenAnd if this bulldozerQ. Okay.
not, thatyoualarm, agree, wouldyou wouldback-upa

happened?not havewouldlikelyaccidentthis

That’sobject.togoingCounsel]: I’m[Defendants’
far.she’s testified soon whatbasedtotally speculative

for that.foundationThere's no

Ma’am, experienceon yourbasedQ. Counsel]:By [Cyr’s
yourandalarms, equipment,constructionback-upwith

movedthis bulldozerwhichwithspeedtheobservations of
not, thatyouwouldyou agree,wouldand forth,back if

havewouldyoualarm thatback-upahadthis bulldozer
happened?accidentthewarninghad beforesufficient

the samethat forobjectI toCounsel]:[Defendants’
reason.

yes.Probably,don’t know.A. I—I
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Q. By [Cyr’s Okay. is, fact,Counsel]: This in the second
time today you’vethat testified under oath?

A. Yes.

Q. And I you prettyasked much the same question
said,earlier this andmorning, you you not,did youthat

felt that if a alarm had beenback-up equipped on this
likelybulldozer that the accident would not have

happened?

Yes.A.

Q. And that’s still your right now;view isn’t it?

A. Yes.

added.)(Emphasis trial,At the court played Tarbox’s videotaped
for thedeposition jury but deleted the entire portion quoted above

at the request. appeal, Cyrdefendants’ On asserts error in this
exclusion.

We admissibilityfirst address the of highlightedthe ofportion
quoted testimony, concerningthe Tarbox’s opinion of her own

probable reaction to a alarm.back-up governed byAdmission is
Hampshire 602, 701,New Rules of Evidence and 704. Rule 602

reads:

A maywitness not atestify to matter unless evidence is
introduced sufficient to asupport finding that the witness
has personal knowledge of the matter. Evidence to prove
personal knowledge may, not,but need consist of the

of thetestimony witness. This subjectrule is to the
703,ofprovisions Rule relating opinionto testimony by

expert witnesses.

Rule 701 provides:

If the witness is not testifying as an expert, the witness’
testimony in the of opinionsform or inferences is limited

(a)to those oropinions inferences which are rationally
(b)on witness,based the ofperception the helpfuland to a

clear theunderstanding of or thetestimony determination
of a infact issue.

Rule 704 states that in of“[tjestimony the form an oropinion
inference otherwise not objectionableadmissible is solely because
it embraces an ultimate issue to be bydecided the trier of fact.” A
witness, however, may not ordinarily give an opinion aregarding
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Stark, 479, 484,v. N.H. 642 A.2dBreagyof law. See 138matter
515,329, (1994); Kingston,Saltzman v. Town 124 N.H.333 of

(1984).1, 6524-25, 475 A.2d

her reaction to aprobableTarbox’s about ownopinion
First,evidentiaryall of these principles.alarm satisfiesback-up

opinionher on her own andrationally perceptionshe based
and circum­surroundingof the accidentpersonal knowledge

familiarityreveals a with the worktestimonystances. Her
driver, as well as theCyr and the bulldozerperformed by

and the noise level of the constructionback-upof alarmsoperation
Moreover, vividlyshe described the moment her attentionsite.

to bulldozer’s and her reaction to it.approachdrawn thewas first
only make informedthat the usual witness canWe appreciate

been,”have butmight opinion,to “what Tarbox’spredictions as
environment,and a of her isself-knowledge perceptionbased on

LeBlanc,irrational. In Sullivan v. 100 N.H.norneither far-fetched
652, (1956), ainvolving655-56 a case two-car311, 315, 125 A.2d

testimonyadmission of one driver’saccident, upheldthis court
“ [the driver]other thegivenslowed down and‘would havethat he

” to turn.signaledthe driver had an intentionway’of if otherright
59, 500, (1932);Lussier, 54, 503 Reed86 N.H. 163 A.See Dimock v.

898, (1929);156, 161, 147 A.Co.,.84 N.H. 901Buickv. Nashua cf.
(“The Rule is in accord with Newnotesreporter’sN.H. R. Ev. 701

law.”). opinionthat Tarbox’s about herWe concludeHampshire
on the bulldozer satisfiesback-upa alarmreaction toprobableown

701(a).RuleRule 602 and
701(b)’s requirementmeets Ruletestimonythat herWe also find

of theunderstandingclearbe to aopinion “helpfulthat an
wasa fact in issue.” Causationor the determination oftestimony

determine,tojuryof the trial. The hadissuesprimaryone of the
the beenhad bulldozercould, happenedit what would haveas best

plainlyopinionalarm. Tarbox’s wasback-upwith aequipped
givenwould have Tarboxback-upif a alarmto this issue:relevant

giveninfer that it would havejurythe couldwarning,sufficient
opinionN.H. R. Ev. 401. Tarbox’swarning, too. SeesufficientCyr

description of theliteral sense because ain thehelpfulwas also
this conclusionthat led her toand observationsfactsnumerous

inefficient, ofand a wasteimpractical,have beenlikelywould
OF EVIDENCETO THE LAWLILLY, AN INTRODUCTIONG.time. See

(1987). muchMoreover, obviously in aTarbox was4.9, 107at§
jury.than was theher own behaviorjudgetopositionbetter Cf

(superfluous opinionsA.2d at 6524-25, 475Saltzman, 124 N.H. at
jury).not tohelpful
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Finally, we conclude that Tarbox’s opinion about her own
probable fact,behavior involved only issues of not law. She made
no effort to blame orassign liability, merelybut stated that a
back-up probably givenalarm would have her warning.”“sufficient

484, Saltzman,Breagy, 333;See 138 at 642 atN.H. A.2d 124 N.H.
524-25,at A.2d at 6.475

We now consider the admissibility portionof the remaining
testimony above,of the quoted concerning opinionTarbox’s athat

alarm would haveback-up prevented the accident. We do not think
701(b)opinionthis satisfies the ofrequirements Rule because it is

“helpfulnot to a clear understanding of the ortestimony the
of in questionsdetermination a fact issue.” The ofasked Tarbox in

part depositionthis of the herrequired speculateto about Cyr’s
probable to aresponse hypothetical Althoughsituation. Tarbox’s

mayconclusions have been rationally perceptionbased on her of
him,herCyr personal knowledge 602,and about N.H.see R. Ev.

701(a), we do not in anybelieve she was better position to read his
mind and hispredict behavior than was the Herjury. opinion
followed a detailed ofdescription leadingthe events up to the

her Cyr’saccident and observations of behavior. The jury heard all
of this and could draw its own Accordingly,conclusions. Tarbox’s

Saltzman,opinion superfluous,was 525,124 N.H. at 475 A.2dcf.
6, thus,at and not helpful.

ExpertIII. Exclusion Opinion Testimonyof
trial, Cyr presentedAt the oftestimony expert witnesses

Blakeman,Dwight consultant,a safetyconstruction and David
Dodge, professional.a certified safety The trial court bothallowed
men to that atestify back-up alarm on the bulldozer would have
allowed the inaverage person Cyr’s toposition accident,avoid the

prohibitedbut the court them from stating that such an alarm
would have allowed Cyr to avoid his fate. On appeal, Cyr argues
that the court should have admitted this proffered testimony,
pursuant to Rule 702. weAlthough todecline determine whether
the discretion,trial court abused its that,we find if Cyr lays a
proper remand,foundation on opinionsuch expert testimony
would not be prohibited by the rule.

scientific,Rule 702 “Ifprovides: technical, or other specialized
knowledge will assist the trier of fact to understand the evidence
or issue,to determine a fact in a witness anqualified expert byas

skill,knowledge, experience, ortraining, education, may testify
thereto in the form an opinionof or reporter’sotherwise.” The
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evidence in“[o]pinionthat Newthe rule observenotes to
jurisdictions.”than in otherscope... has a broaderHampshire

trial courtin their brief that theThe defendants concede
testimony a alarmexperts’ back-upthe thatadmittedproperly

Cyr’sin to avoidaverage person positionthehave allowedwould
thequalificationsthe andexperts’Our review ofthe accident.

in this concession. Ourreveals no erroropinionsfor theirbases
the of the witnesses’scope testimonythen is whetheronly question

average personof the andbeyondextend the realmcould properly
that, longWe conclude so as theperson.of particularinto that a

likely reactions on aCyr’saboutopinionsbased theirexperts
with those of theof his characteristicscomparisonreasonable

admission of theprohibitRule would not702average person,
testimony.proffered

SubsequentEvidenceIV. Exclusion Modificationsof of
that, theto admit evidence soon aftertrial, Cyr soughtAt

back-upa alarm on the 450Cemployer installedaccident, Cyr’s
1987,that, in Case madehim andinjuredthatbulldozerCase

all bulldozers.on 450Cequipmentstandardalarmsback-up
largelyThe trial courtoptional.)alarms were(Previously, such

Hampshire Rule of Evidenceevidence, citing Newexcluded this
liabilitydoes not to strictapplythat Rule 407firstCyr argues407.

on histherefore, the evidence was admissibleaction, andofcauses
disagree.claims. Weliabilitystrict

407Rule states:

which, if takenevent, are takenWhen, an measuresafter
tolikelythe event lesswould have madepreviously,

is notsubsequent measuresoccur, of theevidence
inconductculpableornegligenceto proveadmissible

not therequireevent. This rule doestheconnection with
of measures whensubsequentevidenceofexclusion

ownership,aspurpose, provinganother suchforoffered
measures, ifprecautionaryofcontrol, feasibilityor

orcontroverted, impeachment.

Circuit Courtsidentical, and mostof Evidence 407 isRuleFederal
rule inCircuit, the federalapplythe Firstincludingof Appeals,

Gacioch, Subsequent& EvidenceTaylorSeeliability cases.strict of
618,Not?, J.60 Def. Couns.orMeasures: AdmissibleRemedial

1518,938 F.2dRaymond Corp.,v.(1993); also Raymondsee618
1991).(1st to the Newreporter’sThe notesCir.1522-23

rule state:Hampshire
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The Federal Rule does not answer the of whetherquestion
subsequent remedial are inmeasures inadmissible strict
liability Despitecases .... the clear trend in onthe law

Rules]Hampshire[Newthis issue the Committee felt that
of this judicialresolution issue was best left to

because the issue is still a ofinterpretation matter
controversy.substantial

face,its Rule 407 no ourprovidesOn clear answer to question.
ofBecause the drafters Rule 407 intended itplainly way,this we

inpersuasive parties’ concerningfind little value the arguments
meaning “culpableof the term conduct” in the Comparethe rule.

Sears, Co., 802, 806, 843,Thibault v. Roebuck & 118 N.H. 395 A.2d
(“strict(1978) isliability845-46 not a no-fault system of

compensation”) with Robbins v. Farmers Union Grain Terminal
(8th 1977) (strictAss’n, 788,552 F.2d 793 not,Cir. liability does “by

nature,”veryits include elements of ornegligence culpable
conduct).

ishelpful justificationsMore a look at the for excluding
subsequent modification evidence in negligence cases and an
analysis of whether these applyreasons with sufficient force in
strict cases. Twoliability justifications for exclusion are generally
given, the first thatbeing only minimallysuch evidence is relevant

Railroad,to As inprove negligence. expressed Aldrich v. 67 N.H.
(1892):250, 251, 408,29 A. 409

may happenAccidents which human foresight cannot
anticipate and which prevent.human wisdom cannot
They may disclose the previously cause,undiscoverable
and out apoint way of likepreventing accidents in the

Ordinary. . . isfuture. care the standard of duty. Between
reasonable and precaution thepossible distance bemay
wide.

words,In other it does not necessarily follow that “because the
gets gets older,world wiser as it therefore it was foolish before.”

omitted);Id. at 253 (quotation Wigmore,see also 2 J. Evidence
(Chadbourn 1979).283, at 174-75§ rev. Under New Hampshire’s

“relevance,”liberal of however,definition see 401,N.H. R. Ev. this
justification could not alone suffice to subsequentexclude
modification evidence. Securities & Exch. Comm’n v. GeonCf.

(2dIndustries, Inc., 39,531 F.2d 52 n.16 Cir. 21976); J.
Berger,Weinstein & M. [02],Weinstein’s Evidence 407 at¶

Wigmore,(1992);407-14 2 supra at 175.
controlling rather,The ajustification, publicis concernpolicy

people may “repair”that not their after anproperty accident if
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in 2could be used them a lawsuit. Seeagainstsuch measures
Berger are& “Persons loath to takesupra.WEINSTEIN

evidence them.” Christiemay againstwhich be used asprecautions
(1935).236, 238, 177 300,A. 302 In v.v. 87 N.H. AldrichCompany,

Railroad, this court said:

care which the lawmayA have exercised all theperson
yet, light experience,in the of his new afterandrequired,

occurred,has and as a measure ofan accidentunexpected
safeguards.additional Thecaution, may adoptextreme he

is, regarda the more he has for thecareful personmore
so,to andothers, likely he would be do itof the morelives

beingthat he could not do so withoutunjustseemwould
ofas an admission priorhave such acts construedliable to

an unfairputsthink such a ruleWenegligence.
conduct, virtuallyand holdshumaninterpretation upon

negligence.for continuedout an inducement

omitted). BecauseAldrich, 253, (quotation29 A. at 41067 N.H. at
of thein “common sense” notionsis groundedthis rationale

evidence,the rules of itmotivation andbetween humanrelation
to it. See 2proof supportreallacking anyasbe criticizedcan

407[02], publicat 407-15. ThisBerger, supra& ¶Weinstein
basis for theunderlyingsurvives as theconcern, however,policy

cases.negligencerule in

publicthat thehand,at we findto theTurning question
causes of action asliabilitywell to strictapplies aspolicy concern

are“[A]lthough therecauses of action.negligenceit does to
liability,and strict thenegligencebetweendifferencestechnical

The defendanta the same.by defendant —ispaymentend result —
Therefore, totheory he is sued.care under whichdoesn’t

shouldmeasures, Rule 407to take remedialdefendantsencourage
Gacioch, at 619Taylor supra&liability cases.”in strictapply

cases).(analyzing
Unioncase, Robbins v. FarmersEighthon an CircuitCyr relies

ThisAss’n, 788, to hissupport position.F.2d552Grain Terminal
case,of a Californiaheavily reasoningon theturn, reliescase, in

(Cal. 1974), seeCo., 1148528 P.2dHarvesterInternationalAult v.
Robbins, & n.10:F.2d at 793552

thegoods,ofmasscorporate producercontemporaryThe
defendant, tens ofmanufacturesliabilityproductsnormal

tomanifestly unrealisticit isgoods;units ofthousands of
makingforegowillproducerasuchsuggest that

addi-and risk innumerableproduct,in itsimprovements
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lawsuits and the attendant adverse effect itsupontional
of ofadoptionbecause evidence suchpublic image, simply

anmay be in action founded onimprovement admitted
recovery injury precededfor on an that theliabilitystrict

improvement.

Ault, Inc.,1152; Honeywell,P.2d at see also v. 249528 Shaffer
(S.D. 1976).251, are problemsN.W.2d 257 n.7 There several with

analysis. First, possiblethis it discounts the effect of an
onevidentiary exclusion rule the ofthousands small

doingmanufacturers business in this country, long-term“whose
highly suspectbecome whenprospects faced with the losses of a

Note, Sears,single products liabilityshort-term suit.” v.Toups
Co.: Re-Assessing AdmissibilityRoebuck & Subsequent Remedialof

Suit,in a LiabilityMeasures Evidence Products 48 La. L. Rev.
(1988).985, Second,998 Rule 407 makes no distinction between

Third,small and mass id. at n.78.producers. 998 even if massCf.
were theproducers only rule,manufacturers affected theby the

California assumptioncourt’s about their likely followingbehavior
openan accident is to attack. One commentator thatposits

corporate decision-makers be moremight concerned with
profits long-term,short-term than costlyand thus avoid remedial

Fourth,Id. at 998. ignoresmeasures. the California rationale the
fact that mass are sued forproducers both strict liability and

innegligence case,the same as here. The ofthreat mass—often
producers delaying remedial measures did not stand in the ofway

Hampshire 407,New Rule of Evidence which toexplicitly applies
negligence cases. Because the effect of the rule on a producermass
would be the same regardless theoryof the of itliability, would be

it inillogical apply negligenceto cases but not in ofcases strict
liability. Taylor Gacioch,See & atsupra 619. Accordingly, we
conclude that 407Rule to strictapplies liability causes of action.

Cyr arguesnext that Rule 407 does not toapply evidence that
his installed a onemployer alarm theback-up bulldozer because

is not aemployerhis defendant in this action. agree.We Weinstein
and Berger explain:

controlling groundBecause the for excluding evidence has
promotionbeen the of the policy encouragingof people to

take safety precautions, remedial measures carried out by
persons not to theparty suit are not covered. Since the
person thetaking remedial measures is not byaffected
having the evidence admitted as fault,an admission of
the admissibility of the governedevidence should be by
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of- Rules 401-403relevancy requirementsgeneral,the
407.than Rulerather

407[01], at 407-11 to -12.Berger,& supra ¶2 Weinstein
allin case did in fact exclude evidence ofjudge thisThe trial

underby Cyr’s employer Newmodificationssubsequent
403, Cyr argues rulingthat thisof Evidence butRuleHampshire

Cyr that the evidence “wasSpecifically, contendsin error.was
issue of theon the whetherprobativeandhighly relevant

unreasonably dangerousandin was defectivequestionbulldozer
impeach. toclearly[and]the accident. .at the time of admissible

[Cyr’s employer]to characterize asattemptsrepeatedDefendants’
safetyand consciousknowledgeablesophisticated,a highly

under Rule 403 arerulingsBecause a trial court’soperation.”
atdeference, VanDerHeyden,v. 136 N.H.Stateentitled to some

evidence on remand could1250, and because the285, A.2d at615
judgmentcourt’sfrom that which influenced thevary significantly

do,the ruling.no Wetrial, opinionwe expressat this about
followingthehowever, points.emphasize

to admit meet theCyr mayevidence seeksAlthough the
401, its valueevidence, probativeN.H. R. Ev.of relevantdefinition

Railroad,overestimated, v. 67 N.H. atsee Aldrichnot beshould
Moreover, time frame for judgingthe relevant251, A. at 409.29

accident;is not the time of theof the bulldozerdangerousnessthe
unreasonably dangerous[alleged]that the“must showCyr

Thibault, 118purchased.”wasproductwhen thecondition existed
(Of course, that theCyr proveat could809, 395 A.2d 847.N.H. at

changed daysince the it washad notof the bulldozercondition
weighingin the possible prejudicialalso note thatWepurchased.)

of 407evidence, concerns Rule shouldpolicythe publiceffect of the
they apply subsequentdo not tobecausenot be considered

Instead, ofpotential confusionby a non-defendant.modifications
may themisleading jury primarythe beandthe issues

considerations.
applies liabilityeven if Rule 407 to strictlastly argues thatCyr

freer rein toaction, givencourt should have himthe trialcauses of
Casewith evidence that madethe defendants’ witnessesimpeach

of aon all its 450C bulldozersequipmentalarms standardback-up
(“rule requireSee R. Ev. 407 does notthe accident. N.H.year after

offered forof measures whensubsequentthe of evidenceexclusion
Cyr toSpecifically, impeachwishesimpeachment”).. ..

danger open[of bulldozer]the was andclaim that the“Defendants’
[, and]workers . ....'.[, back-upthat] alarms ‘desensitize’obvious

to ofnecessary multipleare not due the usesback-up alarmsthat
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Again,bulldozers.” we no about trialexpress opinion the court’s
rulings but offer some observations.

appropriateIt is for the trial tocourt consider the public
behindpolicy concerns Rule 407 when balancing probativethe

value of this evidence itsagainst potential prejudicial effect. In
court canway, preventthis the the impeachment exception from

Berger,the rule. 2swallowing 407[05],Weinstein & supra at¶
Thus,407-37 to -38. Cyr should not be toallowed use the

modificationsubsequent impeachevidence to the defendants’
theclaims that bulldozer was not unreasonably Seedangerous. id.

407[05], at 407-39¶ to -41. But if the defendants introduce
back-upevidence that alarms interfere with safety way,in some it

would unfair prevent Cyrbe to from using Rule 407’s
impeachment exception to rebut Muzykasuch evidence. v.Cf

Co., (5th 1985)ArmsRemington 1309,774 F.2d 1310-13 Cir.
(defendant’s expert testified on thatdirect rifle involved in

bestaccident was and safest on the market and that alternate
inferior;waslocking design court plaintiffheld that should have

impeachbeen able to with evidence thatexpert defendant adopted
accident).design shortlyalternate after caution, however,We that

beCyr permittedshould not to impeach a defense withwitness the
subsequent modification evidence if the witness makes an

cross-examination“impeachable” onlystatement in toresponse by
toCyr designed elicit that 2statement. See & Berger,Weinstein

407[05], atsupra 407-37 to -41.¶

V. onJury Instruction s Misconduct”Defense of “Plaintiff
trial, Cyr requestedAt the juryfollowing instruction for the
liabilitystrict portion of the court’s charge: “If the Plaintiff’s

misconduct was reasonably by theforeseeable Defendant and if
the hasDefendant not made the product forreasonably safe such

youmisuse then should not consider at allit in reaching your
POPE,verdict.” See W. MURPHY D.& NEW HAMPSHIRE CIVIL JURY

(rev. 1992).23.6INSTRUCTIONS ed.§ The trial court Cyr’sdenied
request and instead instructed the jury:

If findyou that either or both defendants are liable to
the inplaintiff tort,strict liability youand must next
consider whether plaintiffthe committed misconduct
which contributed to cause his injury.own Misconduct
includes abnormal ofuse the ofproduct, misuse the
product, failing to ordiscover foresee dangers which the

personordinary would have discovered,foreseen or
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to encounter aunreasonably proceedingandvoluntarily
by plaintiff.other actions thedanger, perhapsandknown

any,of if was notmisconduct theIf the plaintiff,
defendant,by the then theforeseeablereasonably

liability.in Ifplaintiffis not liable to the strictdefendant
was more than 50plaintiff percentof thesuch conduct

injuries, then theplaintiffscausingforresponsible
Ifto recover. such misconductnot be allowedwillplaintiff

plaintiffsforresponsible causingor lesspercent50was
a in favor of themay return verdictstillinjuries, youthen

bywill be reducedamount of the verdictthebutplaintiff,
byrepresented plaintiffsby percentagethethe Court

misconduct.

We find none.Cyr claims error.On appeal,

identifyis to issues ofjuryof instructionspurpose“The
of the standardsfact, jury appropriateto inform theandmaterial

Watts,v. 136 N.H.them.” Broderickit to resolveby which isof law
(1992). meetslongSo as a trial court153, 163, 600, 607614 A.2d

adopt party’s requestedto aobligatedit is notstandard,this
AB, 73, 82,N.H. 637138v. Saab-ScaniaSee Chellmaninstruction.

(1993). andinstruction properfind the court’s148, 153 WeA.2d
theof law.an incorrect statementCyr’s proposal

Co., 813, A.2dSears, 118 N.H. at 395Roebuck &v.In Thibault
comparative concepttherecognize[d]850, “judiciallythis courtat

1993). This(Supp.See RSA 507:7-dliability cases.”in strict
asthe misconductplaintiff’sa to assertallows defendantconcept

Chellman,id.; 81,138 atN.H.See see alsoaffirmative defense.an
defense forms theof thisThe correct applicationA.2d at 152.637

Cyr’scourt’s instruction andthe trialthe conflict betweenroot of
theonlycould usethe defendantsCyr’s proposal,Underproposal.

alleged misconduct wasCyr’sthatthey provedifdefense
instruction, the defendantstrial court’sUnder theunforeseeable.

foreseeability.it ofregardlesscould use
of aforeseeabilitythat thethe defendantsWe withagree

use of thisnot bar a defendant’sshouldmisconductplaintiff’s
Sears, Co., 512, 29,123& N.H.Heath v.defense. Roebuck 528—Cf.

(1983). on anliabilitystrict case basedIn a288,A.2d 297-98464
plaintiff’sof thedesigned partdefectively product,of aallegation

or her use of thethat hisrequires proofcase-in-chief
Thibault,foreseeable.misconduct —wasanyproduct including—

If misconduct wereCyr’s allegedat 847.809, 395 A.2d118 N.H. at
any considerationlose his case beforeunforeseeable, Cyr would

as “plaintiff’sdefense suchaffirmativeto angivenwere
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misconduct.” if the defendantsConsequently, onlywere allowed to
use this defense when the misconduct unforeseeable,was the
defendants would never be able to use it all. Because it makes no

recognize used,sense to a defense that can never be we find that
Cyr’s defense run afoul ofproposed would this court’s inruling
Thibault, legislature’s expressedas well as the intent. See RSA
507:7-d.

Reversed and remanded.

HORTON, J., THAYER, J., joined, dissented;with whom the
others concurred.

HORTON, J., Idissenting: dissent from the majority opinion.
asserts,That opinion assertion,and bases its mandate on the that

it was error for the trial judge to admit evidence of the existence of
workers’ compensation benefits available to the Itplaintiff. holds
that the “plainly balancingadmission fails the test contained in

Rule of EvidenceHampshireNew 403” and that “the court plainly
admittingabused its discretion in evidence Cyr’sof receipt of

workers’ Icompensation benefits.” do not find the conclusion so
plain. evidence, view,The admission of this in my is within the
discretion of the trial court.

The record establishes that there was a overdispute the
plaintiff’s claim for lost andwages the evidence of alternate
income was both relevant and probative. plaintiffThe asserts Rule
403 in theprejudice realm of baseddamages, on the principles
behind the collateral source rule. The trial court structured a
limiting instruction to avoid violation of the collateral source rule
in the calculation of damages. The prejudice side of the scale is

that,lightened by the fact when the admitted,evidence was the
plaintiff alreadyhad entered medical records with clear reference
to the ofpresence workers’ compensation benefits. The record
positions this admission question within the discretion of the trial
court. Even if prejudice,this as tempered by the instruction, was,

law,as a matter of andoverwhelming mandates a offinding error,
harmless,the error is since the jury decided this case on liability

and did not reach the of damages. Rich,issue MacFarlane v. 132
608,N.H. 612-13, 585,567 A.2d 589 (1989); Harakis,Panas v. 129

(1987).591, 610-11, 976,N.H. 529 A.2d 988
The majority opinion looks beyond prejudicethe balance

theby plaintiffasserted and thatsuggests we add of“confusion the
issues” to the exclusion side of the scale. It suggests that under the

instruction,trial court’s limiting jurythe will have trouble
theseparating impermissible setoff from fromdamages the



210

to the lost claim. This distinction ischallenge wagespermissible
limitingand was well drawn in thesophisticatednot particularly

that follows craftedjury properlyWe assume theinstruction.
understanding.a ofinstructions, and follow presumptionwe

(1929).Railroad, 865,124, 128,84 N.H. 146 A. 867v.Watkins
the trialon was within the discretion ofrulingThe admission

court.
that notappealother issues on are eitherThe raisesplaintiff

in context ofopinionin the or addressed themajorityreached
not reach issues andarise on remand.” I do these“likely againto

position,In this I take nolightthereon. ofmy opinionreserve
majority opinion.the of theon mandateposition

THAYER,J., in the dissent.joins

judicialHillsborough-northern district
No. 93-221

CunninghamJ.William
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P.A.,Clinics, and(Stephen Borofskyof Manchester E.LegalThe
brief, Borofsky for thePagano orally),on the and Mr.Melanie M.
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(RobertBranch,Devine, P.A., C.& of ManchesterMillimet
orally),on the and for the defendant.Dewhirst brief

OpinionMemorandum

fromCunningham,HORTON, appealsJ. The William J.plaintiff,
action. main issuepersonal injuryin this Thea verdictdefendant’s


