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in allowing1092. The determinative factor the State toA.2d at amend
amendmentthe of is whether the willparticulars prejudicebill the

(Fla.931, 1983);Taylor State,v. 444 So. 2d 935defendant. see also
(1993) (denialVoorhees, 650, 652, 825,137 632 A.2d 826State v. N.H.

of reversedparticulars only clearlyof for bill if untenable ormotion
case).the ofprejudiceto defendant’s Because oneunreasonable

toparticularsthe bill of is to enable the defendantpurpose prepareof
defense, Allison, 554,134 595intelligentan State v. at A.2d atN.H.

mayand the thereof1091, timing of the amendment extent entitlethe
555,atprevent any prejudice.the to a continuance to Id.defendant 595

1092.A.2d at

bythat heargues prejudiceddefendant was theThe
Specifically,the bill he asserts that theparticulars.of ofamendment

severelythe defensediscovery by hamperedand wasinvestigation
passed allegedhad since the time of the offense. Theyearstwobecause

time, however, does not to the level of actualof risepassagemere
for The defendant also asserts that therequired a reversal.prejudice

enoughand trial was not timebetween the amendmentfour-day period
indefense to the amendment.adequately responsea newprepareto

responsea in toonly days preparefour to new defensehavingWhile
prejudicial,particulars mightof have been thethe billamended

any by requesting aprejudicehave preventedcoulddefendant
continuance,not a hisrequesta defendant doesWhencontinuance.

oftimingthe the amendment must fail.solelydue toprejudiceclaim of
(Fla. 1985).State, 367, 372 Because theApp.482 So. 2dv.Gitman

no we affirm.prejudice,has showndefendant

Affirmed.
All concurred.
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by orally,city attorney, plaintiff.brief and for theCarney,J.Gerald

Concord, and forby orally,of brief theMorang,H.Charles
defendants.

appeal Superiorfrom a decree of theHORTON, J. The defendants
J.)(Brennan, chapter 498-A,RSA thanholding that rather RSACourt

423, by Cityfollowed the of Keene for eminentshould bechapter
airport taking.involving an extraterritorial Weproceedingsdomain

part.inreversepartaffirm in and
operates the(city) Dillant-Hopkinsowns andCity of KeeneThe

the boundaries of the Townentirelyalmost withinwhich liesAirport,
(town). municipalitiesthe town are incityBoth the andSwanzeyof

the and ownCounty. defendants are residents of townAllCheshire
vicinityabutting airport.in immediate of theor theeitherproperty

city(1983), the notified the defendantsRSA 498-A.TOPursuant to
define,locate,surveying propertytheir toentering andbethat it would

navigation.to air Theobstructionsthe extent ofdetermineand
may only byasserting citythat the do soentry,refuseddefendants
city petitionthe to the(1991), requireswhich423:3RSAfollowing

declaratorycity petitiona forThe then filedcounty commissioners.
chaptercontending that RSAinjunction,permanentjudgment and

theenjoincourt tosuperiortherequestingandapplies498-A
condemncity’s right to enter andinterfering with thefromdefendants

ruled that RSAthe trial courtBecauseproperty.the defendants’
423:3, citythat the wasRSA it determinedsuperseded498-Achapter

10,to RSA 498-A: andpursuantto condemnationpriorto enterentitled
Oninterfering right. appeal,with thatfromenjoined the defendants

supersededoes not RSAchapterRSA 498-Aargue thatthe defendants
423:3.

chapter 498-A ratherof RSAargue applicationthatThe defendants
theyFirst, asserteffects.significanthave two423:3 wouldthan RSA

to theprovethe condemnorrequiredoes not498-AchapterRSAthat
tocompetent body priorjurisdictionallyatakinga beforenecessity of
toopportunityof anthereby depriving the landownertaking,the actual

Second, 423:3they assert that if RSAtaking.to thepriorbe heard
371:5-a,in RSAoption” foundthe “owner’swould havetheyapplies

partial taking couldsubject proposedatoof landwhereby the owner
property.in the entireand take feeto condemnthe condemnorforce

(1984).371:5-aRSA
which conferschapter 423enacted RSAlegislature1929, theIn

airportsmunicipaloperateandright to ownthemunicipalitiesupon
toof eminent domainpowerand thebeyond their boundarieswithin or

power tograntingto theIn additionpurposes.for suchlandcondemn
See RSAdoingfor so.procedures423 sets forthcondemn, chapterRSA
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(1991).423:2, procedures:3 The dependingdiffer on whether the land
subject takingto the is located in the municipality or outside the
municipality. proposedWhen the taking solelyinvolves land within the

the municipality,boundaries of the statute mandates the same
procedures takingused for the of highwayland for purposes. RSA
423:2. When the proposed taking involves land outside of the

themunicipality, municipality petitionmust countythe commissioners
for a determination of necessity prior anyto condemnation. RSA 423:3.

countyThe statute directs the to procedurescommissioners follow the
by publicused the publicutilities commission in utility takings, as

provided in RSA 371:1-13. RSA grants423:3. RSA 423:1 the city the
power to condemn land outside its boundaries for airport purposes, but

powerthe exercise of that is aupon finding necessityconditioned byof
countythe RSAcommissioners. 423:3.

1971,In in an effort to simplify an eminent domain law
confusing,characterized as “a antiquated and often ambiguous

statutes,” Manias,ofcollection Eminent Domain Procedure and the
System, 61, (1972),14 legislatureCommission 62N.H.B.J. the enacted

chapter 498-A,RSA the eminent proceduredomain act. The act’s
ispurpose “providestated to a complete and exclusive procedure to

allgovern condemnations of property publicfor purposes and the
(1983)damagesassessment of therefor.” RSA 1 (emphasis498-A:

added). repealed “[a]llThe act portionsacts or of acts inconsistent”
with it but explicitly repealdid not any individual statute. RSA

(1983).498-A:29 The legislature later amended the act to exempt
public “municipalitiesutilities and acting under RSA 38” from its
application, so that bycondemnations public byutilities and
municipalities acting chapterunder RSA only38 are the condemnation
proceedings explicitly exempt from RSA chapter 498-A. RSA 498-A:3
(Supp. 1993); 1981, 3:2; 1990,Laws Laws 70:3.

chapterRSA comprehensive498-A is a eminent domain
procedure act, not a eminentcomprehensive enablingdomain statute.

(1983).RSA 498-A:1 Eminent domain statutes enacted before RSA
chapter 498-A grantcontain both a of power procedureand the to be

when exercising power.followed that We must look to statutes other
than RSA 498-Achapter enabling authorityto find the takings.for all

toWe must look those same for proceduresstatutes the proper in
chapterwheresituations RSA 498-A exclusivelydoes not control

procedure, particularly procedureswhere additional necessaryare to
power preserveestablish the to condemn or the rightcondemnee’s to

challenge necessity. See RSA 498-A:1. The question in this iscase
which of RSAelements 423:3 and chapterRSA 498-A theprovide
proper procedure for the of grant powerexercise the of found in RSA
423:3.
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chapter unifyintent of RSA 498-A is toAlthough the stated
procedures, RSA 498-A:1 contains twoall eminent domaingovernand

enlargelimitations. chapterRSA 498-A “is not intended tosignificant
given by anyto condemnorpower of condemnation lawor diminish the

enlarge rights given byor diminish the law tonot intended toand it is
necessity anyfor RSAchallenge the condemnation.”any condemnee to

airport takingsfor extraterritorialpowerThe of condemnation498-A:1.
grant423:3. The is conditioned on aunder RSAgrantedis

necessity county havingbyof the commissionersdetermination
subject territory. proceduresUnder the of RSAover thejurisdiction

however, passes, gainstitle and the condemnor the498-A,chapter
filing amerely by declaration ofpossessionand takeright to enter

just compensation.of RSAdepositing an estimated amounttaking and
(1983). ofonlyThe issue for the board tax and land498-A:5; :11

just compensation.amount ofappropriateis theto determineappeals
byappropriate condemningis for use aprocedureThisRSA 498-A:24.

jurisdiction where theacting its territorialauthority within
authority,necessity by condemningis made theofdetermination

It not for anhearing challenge. appropriateand issubject to
condemning authority acts outside itstaking where theextraterritorial

has not conferredlegislatureand thejurisdictionterritorial
requirement that thejurisdiction. Removing theextraterritorial

offor a determinationcountythe commissionerspetitionmunicipality
rightthe condemnee of thetaking deprivewouldnecessity to theprior

by jurisdictionally competent bodyanecessity determinedto have
enlarge the condemnationThis wouldby legislature.thedesignated

of the condemnee torightsdiminish thecondemnor andof thepower
the statedtaking in contravention ofnecessity of thechallenge the

1.act. RSA 498-A:of thelimitations

Co.,Lovejoy GraniteHampshireNew v.Service Co.In Public of
applicationto exclude from itswas amended498-A.-3before RSA

498-A did notutilities, chapterthat RSAwe heldtakings by public
LovejoyServ. Co. v.takings. Publicchapter 371 for suchRSArepeal

(1974).785, doingIn630, 633-34, 325 A.2d 787Co., 114 N.H.Granite
498-A RSAchapter repealif RSA didin dictum thatso, statedwe

(then the eminentcalledappealstax and landthe board ofchapter 371
commission) commission wouldpublicthe utilitiesthanratherdomain

633, public325 A.2d at 787. TheId. atjust compensation.determine
hearing under RSAastill have to conductwouldcommissionutilities

occur andnecessity any taking couldbeforedetermine371 tochapter
consider the issue ofcouldappealsand landof taxthe boardbefore

publicappealsland nor theof tax andthe boardId.damages. Neither
to determinepowerland have thetheto condemnutility seeking

givencase, has notlegislaturethepresentin thenecessity. Likewise
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determinecity powerthe the to ofnecessity takingthe a itsoutside
municipal boundaries. That determination has been left to a
governmental body jurisdictionwith over the soughtland to be
condemned, countythe Seecommissioners. RSA 423:3.

city argues procedures,The that certain wewhich have
previously read into other condemnation statutes in order to cure

defects, provideconstitutional would the defendants sufficient
and, therefore,beopportunity right challengeto heard their to

necessity not be citywould diminished. The contends that Merrill v.
City Manchester, 8, (1983),124 N.H. 466 A.2d 923 and v.Gazzollaof

25,Clements, (1980), require pre-taking120 411 147 publicN.H. A.2d a
hearing necessity, Realty, Cityto determine and V.S.H. Inc. v. of
Manchester, 505, (1983), requires123 N.H. 464 A.2d 1111 a de novo

ifhearing superiorreview of that in court. Even we assume that these
procedures case,judicially apply theycrafted in this are toinsufficient

preserve statutory right challengethe defendants’ to the ofnecessity
the taking.

Gazzolla, equalIn Merrill and we protectionheld that the
component Hampshireof required hearingNew Constitution a tothe

of anecessity proposed takingdetermine the before the taking occurred
legislaturethe provided property pre-taking hearingbecause owners a

purposesin condemnations for for Merrill,some but not others. 124
14, 928; Gazzolla,at 466 A.2d 29,N.H. at 120 at 411 atN.H. A.2d 152.

city arguesThe hearing Citythat a before the Keene Council satisfies
requirement preservesthis constitutional and adequately the

right challengedefendants’ to necessity. hearingThis is not adequate
legislaturebecause the has county commissioners,mandated that the a

jurisdictionally competent body, necessitydetermine the of an
airport taking. findingextraterritorial RSA necessity bySee 423:3. A of

county statutorilythe commissioners ais mandated condition
precedent to the of city’s powerexercise the beyondto condemn land

municipalits boundaries. RSA chapter 498-A has not altered this.
Because the statutory permitscheme does not the condemning

satisfytoauthority anyinthis condition manner other than aby
hearing county commissioners,before the Citythe Keene Council’s

necessitydetermination of is insufficient. See RSA 423:3. For this same
reason a de of superiornovo review that decision in court would not
satisfy statutory precedentthe condition city’sto the exercise of its
power to condemn property.extraterritorial

considerations,Based on the above we that legislaturehold the did
repealintend to requiresnot RSA 423:3 to the extent that it a

pre-taking necessity bydetermination of countythe incommissioners
case of airport takings.the extraterritorial
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city maydetermine whether and when the enterWe now must
above,property pursuant to RSA 498-A.-10.As statedthe defendants’

provide completeis to a andchapterof RSA 498-Apurposethe
RSA 498-A:1. RSA 10for condemnations. 498-A:procedureexclusive

or that it hasany improvementto enter landpermits the condemnor
inspection purposes. Power topreliminaryforpower to condemnthe

entry. haslegislature givena condition to Theprecedentiscondemn
property airportforto condemn extraterritorialcity powerthethe

ofthough the ultimate exercise thisin RSA 423:3. Evenpurposes
finding necessity by countya of theis conditioned onpower

by in 423:3 iscommissioners, power granted legislaturethe RSAthe
necessary entryforsatisfy precedentthe conditionsufficient to

RSA 498-A:10.topursuant
virtually rightsame498-A:10 is theright entryof found in RSAThe

(1984),423:3, incorporateswhich RSA 371:2rain RSAentryof found
entry inspectionfor stated limited10 permitsthat 498-A:except RSA

taking, and RSA 371:2-aa declaration offilingtopurposes prior
entry filing for a determination ofonlyan asuchpermits after

371:2-a is conditionedright entryof under RSAnecessity. Because the
filing of anecessity, merely petitionon thefinding of butnot on a

pursuant to RSA 498-A:10 does not371, entrychapterRSAunder
citygiven to the andof condemnationpoweror diminish theenlarge

rights challengeof the defendants totheenlarge or diminishdoes not
the statutesThe difference betweennecessity any condemnation.ofthe

all actsrepealsBecause RSA 498-A:29procedural.is purely
supersedes and498-A, RSA 498-A:10chapterwith RSAinconsistent

Thus,takings.airportto extraterritorialapplied371:2-a asrepeals RSA
offilingto a declarationpriorthe landcity may enter defendants’the

498-A:10.to RSAtaking pursuant
10, may proceedcityto RSA 498-A: the notpursuantExcept entryfor

county determinethe commissionerschapter 498-A untilRSAunder
taking.airportnecessity proposed extraterritorialis for thethere athat
of RSAnecessity, proceduresthefindcounty commissionersOnce the

iscountyof the commissionersjurisdictiongovern. The498-Achapter
thenecessity proposedis fordetermining whether theretolimited

justdetermineappeals musttax and landtaking; the board of
(1983).498-A:24RSAcompensation.

423:3,RSA whichargue applyingnext thatThe defendants
RSA371, applyingrather thanchapterof RSAincorporates parts

partialsubject proposedto a498-A, permit landownerswouldchapter
fee, theproperty in atthe entirecity to taketaking to force the

is aRSA 371:5-aRSA 371:5-a.pursuant tooption,landowner’s
by publiccondemned for useof landgiven to ownersrightsubstantive

takingfor land forprocedurethemerely states that423:3RSAutilities.
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airport takingsuse should be the as in by publicsame utilities; it
conveys rightsno substantive such as the “owner’s option.” Thus,

of whether RSA 423:3regardless applies, the defendants have no
statutory right to option.”exercise the “owner’s

City mayThe of Keene enter the defendant’s land for the
subjectpurposes, procedures limitations,and to the and set forth in

498-A:10, prior filing petitionRSA to a under RSA Upon423:3.
necessityof by county commissioners,determination the city maythe

taking chapter filinginstitute the under RSA by498-A a declaration of
taking. procedures takingAll of the after of necessitydetermination

governedshall be by chapterRSA 498-A.

part; part.in reversed inAffirmed

All concurred.
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