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(PeterCronin, D. on brief andP.C., Wengerof Bedford theWenger &
theorally), plaintiffs.for

P.A., of Manchester E.Bossie, Buckley,Hodes &Kelly, {Laurence
brief,the and Mr. orally),Mark onand J.Kelly Cranford Cranford

for the defendant.

Society Hill at Merrimack CondominiumTHAYER, plaintiffs,TheJ.
owners, appeal Superiorthe decision of theand 254 unitAssociation

J.) propertyof the taxesdenying an abatement{Murphy,Court
(town). affirm.defendant, the Town of Merrimack Weby theimposed

taxesthe town for an abatement of assessedpetitionedplaintiffsThe
community1991, condominium units at the1, on 254Aprilofas

plaintiffs’The town denied theSociety Hill at Merrimack.asknown
The then filed a forplaintiffs petitionabatement.for anrequest

pursuant (Supp.court to RSA 76:17superiortaxes inofabatement
20, hearing,1993. At theAprilheld on the1993), hearingá wasand

through expert regardingan witness theevidenceintroducedplaintiffs
subject properties. expert’sThefor thevaluationappropriate

Societyof Hill units soldcomparisonin on apartwere basedappraisals
developer duringcondominiumbyconducted theauction”at a “market

advertisingof an intensiveauction consistedThe marketMay 1991.
29,bid, Aprilno reserve auction. Onby a minimumfollowedcampaign

plaintiffsthefor abatement because1993, petitiondenied thethe court
were assessedpropertiesthat theirdemonstratefailed to

in Merrimack.propertiesthan otherhigherdisproportionately
ofdecision absent an abusethe trial court’swill not disturbWe

by the evidenceunsupporteddecision isfinding that thediscretion or a
Dist.,Kearsarge Regional Schoolof law. In reas a matteror erroneous

(1994); Tracy M., 1371033, 1035 In re211, 214, 636 A.2d138 N.H.
(1993).963, 966119, 125, 624 A.2dN.H.

taxes, theabatement ofgranted anbeingin“To succeed
of theby preponderanceaprovingofthe burden[have]plaintiffs]

share ofproportional[their]thanpaying more[they are]evidence that
154,Auburn, 147, 480125 N.H.v. TownManchesterCitytaxes.” ofof

(1984). assessment“[their]must show thatplaintiffsThe60,A.2d 65
than wastrue value[their]in relation tohigherdisproportionatelywas
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LakeshoreAppeal[town].”in thepropertyas to otherthe case of
(1988).412,504, 505, 543 A.2d 413Estates, 130 N.H.

plaintiffs failed tocase, trial court found that theIn this the
subject and thereforeproperties,market value of theestablish the fair

subject propertiesthat the were assessedfailed to demonstrate
in Merrimack. Thehigher propertiesthan otherdisproportionately

thefinding pricesin on its that sale ofpartbased its decisiontrial court
auction, byrelied on thethrough the marketpropertythe sold

properties,of their own did notestablish the valueplaintiffs to
finding.plaintiffs challengeThe thisfair market value.constitute

definition of fair marketrelied on thisThe trial court court’s
would have been arrived atwhich in allprice probabilityvalue as “the

purchaserawillingan owner to sell andnegotiations betweenby fair
fairly mightthattaking into account all considerationsdesiring buy,to

inreasonably given weightsubstantial suchforward andbroughtbe
504, 510, 1095,Justices, 131 555 A.2dthe N.H.bargaining.” Opinion of

omitted).(1989) plaintiffs argueThe thatand citation(quotation1099
(1)definition because: alternativeapplyingin thatthe trial court erred

(2) improperand the definition was for taxpossible;weredefinitions
in eminent domain cases.developedit wascases becauseabatement

are alternative definitions ofcorrectly note that thereplaintiffsThe
court, see,by the trialmight e.g.,have been usedmarket value thatfair

Estates, 508, 415;543 A.2d at see also130 atLakeshore N.H.Appeal of
Dictionary (6th 1990), they incorrectly597 ed. butLAWBLACK’S

this, to some otheropposedchoice of asthat the trial court’sconclude
fact that the definitionformulation, in reversible error. Theresulted

domain case does not invalidate the trialdeveloped in an eminentwas
of fair market value is ansetting.in this Determinationcourt’s use of it

finding by a trial court unless itfact, and we will not disturb aissue of
by Cityevidence.unsupportedor theclearlyis erroneous of

154, 65. The issue is whether theManchester, 125 at 480 A.2d atN.H.
correctly pricesconcluded that the sale thattrial could havecourt

auction were not indicative of the actualresulted from the market
recognizedWe factorssubject properties. have numerousvalue of the

pricesale isdeterminingwhen whether anthat a court should consider
value, including whether the sale was anof fair marketindication

offered,incentives weretransaction, whetherlengtharm’s additional
seller,buyerthe or andagainstexisted eitherwhether unusual duress

andrelationship buyerthe sellersome existed between thatwhether
See, Estates,e.g., Appeal Lakeshoreprice.influence the salewould of

415; Tri-City CityTrust v.508, 543 A.2d at Rollsworth130 N.H. at of
462, (1985);335-36, 464Somersworth, 333, 493 A.2d126 N.H.

648, 143,Nashua, 646, 392 A.2d 144-45City 118 N.H.Berthiaume v. of
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(1978). Ample supports findingevidence the trial court’s thethat
prices, indicative ofmarket auction were not the fair market values of

example, negotiationssold. For there werepropertiesthe no between
seller; bid,buyer and the auction was a minimum nothe reserve

meaning achieved,that minimumauction, once the bid had been the
stop sale; plaintiffs’not the and the statedexpertseller could that

not on fornormally appraisals.auctions were relied real estate These
ruling resultingthe that the fromsupport pricesfacts court’s thetrial

fair market need notauction did not constitute This court decidevalue.
everan auction of real estate can be used as an indicator ofwhether

supportsWe hold that the thesimplyfair market value. evidence trial
case,infinding that this the market auction sales did notcourt’s result

values,in the not befair market and therefore sales could used to
theappropriate plaintiffs’ properties.the value ofestablish

that courtplaintiffs argueThe next the trial erred in
experttheir witness because he had relieddiscounting testimonythe of
making appraisals.in his A factupon the market auction sales finder

evaluate, credibility and mayto the of the evidencehas the discretion
Nash,part.in v.reject that evidence in whole or Johnson 131choose to

(1989);842, Power731, 734, England559 A.2d 844 New Co. v.N.H.
(1974).594, 607, 698,Littleton, Credibility326 A.2d 706 of114 N.H.

and we will not overrule the trialquestionis a of fact court’switnesses
byfinding clearly unsupportedthe is erroneous or thedecision unless

45, 50,of Barnstead, 55,v. 129 523 A.2dRancourt Town N.H.evidence.
(1986). admitted wereplaintiffs’ expert59 The that auctions not

appraisalsfor and that he had nevernormally relied on real estate
evidence infigures appraisals.for Given the theused auctionbefore

given byconclude the evidenceproperlycourt could thatcase, the trial
not credible.expert witness wasplaintiffs’the

in requiringthat the trial erredarguefurther courtplaintiffsThe
comparablethat the of salesappraiser proveto valuesexpertthe

fair Theauction were market values. courtto the marketunrelated
appraisals credible. Asdid not find those other discussedruled that it

credibility rest with the sound discretion ofabove, ofdetérminations
734, 844;atJohnson, 131 at 559 A.2d Newcourt. N.H.the trial

Co., 607, 326 at 706. Evidence was114 at A.2dPower N.H.England
byusedupon methodologythe theat trial that cast doubtintroduced

expert’sthe errorGiven evidence combined withplaintiffs’ expert. that
sales, say that the trialwe cannotin on the market auctionrelying

credibility expert’s appraisalsof werethe thefindings regardingcourt’s
clearly erroneous.

anapplied improperthe trial courtarguealso thatplaintiffsThe
order stated that “because theThe trial court’sproof.ofburden
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plaintiff has not demonstrated that the [comparable representsales]
value,fair itmarket has not demonstrated that the Society Hill was

atassessed 155% of its fair market Consequently,value. plaintiffthe
has failed to demonstrate that its property was assessed
disproportionately higher than propertyother in Merrimack.” The

argueplaintiffs that this statement indicates that the trial court
required that the plaintiffs prove they had been assessed at 155% of

value,their fair market opposedas to the town-wide ratio of 123%. A
reading of the trial opinionfair court’s makes it clear that its reference

plaintiffs’ proveto the failure to the 155% assessment is ancillary to its
actual decision. The crux of the trial court’s decision is that the
plaintiffs prove by preponderancefailed to a of the evidence that their

had been assessedproperties disproportionately higher than other
in Merrimack. Theproperty allegedamount of overassessment was not

plaintiffs,an because the by failingissue to establish that the
by inaccurate,assessment used the town was provefailed to that they

had been overassessed at all.
plaintiffs’ argumentThe final is that the trial court in failingerred

finding regardingto make a the actual fair market value of each of the
subject properties. argument unpersuasive.254 This is also While the

explicitlytrial court did not state adoptingthat it was the fair market
town,alleged by rulingvalues the in that plaintiffsthe had failed to

overassessment,prove the the trial court necessarily accepted the
town’s assessment.

Affirmed.

All concurred.
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