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analytical matrix,1307-08. Under the and the results that flow
therefrom, city maythe bargain justfor a cause standard but is not
required to do so.

273-A:4,Under RSA each bargaining agreementcollective must
grievancehave a workable procedure. Although “workable,” such a

procedure may infringenot upon managerialthe policy exception any
maymore than the substantive provisions agreement.of the The union

proposal at appears justissue to link the cause issue with the
disciplinary grievance procedure. city requiredThe is not bargainto

inthe issue this form. When policythe issue of disciplinestandards for
dischargeand have been by city,determined the the factual forbases

imposition of discharge disciplineand appropriateare subjects for the
required grievance procedure under the collective bargaining
agreement.

The PELRB applydid not properly managerialthe policy exception.
Its determination of unfair labor practice reversed,is and its orders in
conjunction therewith are vacated. proposalThe union may be
negotiated, citybut the is not required negotiate.to

Reversed.

All concurred.
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counsel, Employees’ AssociationReynolds, general StateMichael C.
orally,Inc., Concord, by and formemorandumHampshire, ofof New

petitioner.the

(Lucy Hodder,C. assistantHoward, attorney generalR.Jeffrey
Reid,andmemorandum, Christopheron theattorney general,

for the State.attorney orally),general,assistant

Gielen, challenges the decisionGeorgeJOHNSON, petitioner,J. The
(the board) upholdingHampshire Appeals BoardPersonnelof the New
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the termination of his employment Hampshireat the New Board of
(NHBN).Nursing We affirm.

1982,In petitioner beganthe work at the NHBN as coordinator of
25, 1991,nursing. petitioner appliedOn June the employmentfor new

with the bureau of health facilities administration. jobOn his
application, petitionerthe preparedindicated that he was to start work

18,Julyat the bureau on 1991.
1991,July 10, petitionerOn the submitted a note to his NHBN

Nuttelman,supervisor, statingDr. that he appointmenthad a medical
July anticipatedon 15 and being absent from work for an indefinite

petitionerduration. The stated that his absence was not indicative of
any resign. Julyintent to Sometime July 15,between 10 and the
petitioner removed from his telephone logsoffice belonging to the State

personal belongings. addition,and all his In he asked the leave clerk to
personalforward his leave totals and mail to his home address.

petitionerThe did not report Julyfor work on 15 and incalled sick.
On petitioner’s applicationthe for sick leave dated July 15, 1991, he
certified that his incapacitation stress,was due to extreme
hypertension, prematureand ventricular and auricular contractions.

day, petitionerThat same the appointmentmissed an with a dietician
cardiologist’sat his office but to explainwent the office to that his

cardiac difficulties had subsided.
19, 1991,JulyIn letters dated 18 and Dr. Nuttelman asked the

to havepetitioner his doctor send confirmation of the claimed cardiac
problems. petitionerDr. Nuttelman also asked the to advise her toas

helong expectedhow to be absent from work. The petitioner’s
Chan,cardiologist, August 2, 1991,Dr. submitted a letter dated to Dr.

According letter, althoughNuttelman. to Dr. Chan’s petitionerthe had
experienced irregularities 1991,some cardiac Mayin he recentlyhad
told Dr. Chan that “feelinghe was fine without anymore [sic]

orpalpitation symptom irregular heartbeats.”
22, 1991,July petitioner telephonedOn the the director of the State

Department of Health and Human Services to discuss his application
for sick leave. The director instructed the petitioner to address future
employment-related Nuttelman,communication to Dr. and to submit to
the documentation alleged problems.NHBN of his cardiac AugustOn
7, 1991, petitioner disregardedthe the director’s instructions and

Chan, Nuttelman,delivered a letter from Dr. not to Dr. but to the office
day,of human resources. On that same the petitioner jobattended a

interview with the of healthbureau facilities administration.
petitionerDr. Nuttelman sent the his first official warning letter on

20,August five-page warning part:1991. The states in

Your comply regardingfailure to with written instructions
your employment situation constitutes willful insubordination.
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constitutes an offense for whichinsubordination anWillful
discharged prior warning pursuantbe withoutemployee may

(c) (2) b of the Rules.to Per 308.03

(c)requests pursuantfor tofalsification leave 308.03Willful
(2) option dischargee second offense for whichconstitutes a

discharged prior warning.be withoutmayemployeean
request leave, youforyou pendinghave a sick haveAlthough

employmentactively seeking alternative andbeen
7,employment Augustan interview on 1991 atinparticipated

meaning of the Rules andleave within thep.m.1:30 Sick
solelyBargaining Agreement is intended for theCollective

protection against lost incomeproviding employeesofpurpose
workinjury. . . . Failure to return toto illness ordue

forwithout leave and willful falsificationconstitutes absence
request.leave

accurate, medicallyanfailure to substantiateYour
health-provided by a licensed medicalacceptable diagnosis

“hypertension,ofby verifying your claimsprovidercare
you July 15,by youron 1991PAC’s” as certifiedPVC’s and

further evidence ofrequest, is consideredleavesick
yourwill result in immediatefor sick leave andfalsification

(2)(c) epursuant to Per 308.03 ofemploymentdischarge from
the Rules.

cardiologist, Deloge,Dr. reviewed the1991, anotherAugust 26,On
DelogeDr. Chan. Dr. informed Dr.kept bymedical recordspetitioner’s

auricularventricular andpetitioner’s prematurethat theNuttelman
as thedisabling preclude petitioner’stowere not socontractions

30, 1991, contravenedpetitionertheAugustat work. Onattendance
other than Dr.again contacted someoneorders andthe director’s

matters.employmentto discussNuttelman
letterpetitioner warningsecond officialthe hisDr. sentNuttelman

warningwarning previousreferred to the20, 1991. Thison September
because he haddischarge petitionerto theintentexpressedand an

his cardiacdiagnosisa medical documentingneither submitted
petitionerthe thatThe letter informedto work.problems nor returned

thereporting Dr. Nuttelman at NHBNby tohe terminationcould avoid
by an for his25, 1991, providing explanationandSeptemberon

withletter, neither metpetitionerthethisDespiteconduct.previous
absenteeism.for hisDr. nor accountedNuttelman



287

1991,September 26, petitionerOn Dr. Nuttelman sent the a final
which himnotice, dischargeadvised that his would take effect on

27,September 1991.
appealed discharge.his After apetitioner hearing,The the board

favor petitioner’sruled in of the NHBN. The motion for reconsid-
denied,was this appealeration and followed.

argues thatpetitionerThe the board’s decision should be reversed
(1) uponhis wasbecause: dismissal based infractions for hewhich had

(2)disciplined; supervisorbeen his notalready gooddid consider in
(3)application leave;faith for sickhis he did not receive the two

warnings proper requiredand final notice for premiseda dismissal
(4)leave;upon unapproved supportthe evidence does not a dismissal

(5)insubordination;based on willful falsification and his wasdismissal
(6)disabling condition;to arelated and the fairlyboard did not

appeal.hisconsider
(1974)RSA 541:13 theprovides applicable review standard:

theUpon hearing proof uponthe burden of shall be the party
seeking anyto set aside ororder decision of the to[board]

clearlyshow that the same is unlawful,unreasonable or and
findings upon questions[board]all of the all of properlyfact

it shall primabefore be deemed to be facie lawful and
reasonable; and order appealedthe or decision from shall not

except law,be set aside or vacated for errors of unless the
satisfied, bycourt is a preponderanceclear of the evidence

it,before that order unjustsuch is or unreasonable.

We address petitioner’snow the six contentions seriatim.
First, the petitioner argues warningthat since the letter dated

20,August 1991, chastised him for his falsification of a sick leave form
and for his conduct, anyinsubordinate premisedfuture dismissal upon
those bebehaviors would improper. This assertion lacks merit. The
August warning20 apprised petitionerletter the that his ofdefiance

explicitthe director’s instructions to onlycommunicate with Dr.
Nuttelman constituted insubordinate behavior. The insubordinate

justifiedbehavior that his later dismissed was the petitioner’s refusal to
supervisor, explainmeet with his to transgressions,his and to return to

work.

AugustThe warning apprised petitioner20 further the that his
persistent failure to return to work constituted willful falsification of a

Thus,request.sick leave the NHBN chose to treat the petitioner’s
as continuingfalsification a foroffense which he could take corrective
personnel rules,action. The partieswhich apply,both contend allow

the to an employee chargedNHBN dismiss falsifyingwith leave
308.03(c)(2)erequests warning. RULES,without a N.H. ADMIN. Per
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1001.08(b)(6)a (1992)).(1985) (current at That the NHBNversion Per
in thisto take remedial action instance didpetitionerthe timeallowed

dismissal for dereliction.improper his later continuednot render

supervisor did notarguesthe that hisSecond, petitioner
He Dr.his for sick leave. asserts thatgood applicationfaithconsider in

testimony applicationthat she considered his to beNuttelman’s
disregarded completely his leaveproves that sheimproper in form

petitioner’sThe intentionalis untenable.request. argumentThis
condition, request,the form of hisphysicalof nothismisrepresentation

following the submissionthroughout the weeksissueprimarywas the
Indeed, consistently focused on theDr. Nuttelmanrequest.of his

theupon application’snot once remarkedandapplication’s substance
hearing.the boardanyat time beforeform

was invalid becauseThird, that his dismissalpetitioner arguesthe
Specifically, petitionerthepersonnelthe rules.violatedthe NHBN

give warnings properhim two and adid notthat the NHBNcomplains
terminating employment.hisnotice beforefinal

requiresAdministrative Act administrativeProcedureThe
Nolan,Appealregulations.their own rules andagencies to follow of

(1991).112, employment723, 728, 115 Where599 A.2d134 N.H.
the render ainvolved, violations of rulesis substantialtermination

518,322, 329,Fugere, 592 A.2d134 N.H.Appealinvalid.dismissal of
(1991). as whether thefinding toexplicitmade noThe board522

Thus, we consider whetherrules.personnelwith thecompliedNHBN
wererules, so,if whether such violationsandviolated thethe NHBN

substantial.

absenteeismemployee’sthat anrules statepersonnelThe
asbe handled follows:leave mustapprovedwithout

bygiven employeethemay be towarningsa. One or more oral
authority’sauthority. appointingAt theappointingthe

warnings may givenbeoraldiscretion, any number of
and theemployeeof theupon the attitudedepending

seriousness of theof theauthority’s judgmentappointing
toauthority’s responsibility pointappointingIt theoffense. is

in detailof offense and discussnature thespecificout the
theto followed incorrect action betheemployeethewith

future.

been,,warnings haveauthority feels oralappointingIf theb.
in view of theor insufficientineffectiveare, beor would

offense, aof thethe natureemployee,of theattitude and/or
Warnings must indicateprepared.bewarning shallwritten
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unless corrective action is the employeethat taken will be
subject discharge.to

who 2Employees warningse. receive written for the same
by ofmay discharged receiptoffense be a final written notice

subsequent violation thatof for offense.

308.03(c)(4) (1985) (currentRules,ADMIN. PerN.H. version Perat
1001.08(e)(1) (1992)).1001.03,

Admittedly, warning, 20,the first official August 1991,dated notdid
personnel unapprovedcite the rule regarding absenteeism, N.H.

308.03(c)(3)b (1985) (currentRules, PerADMIN. version at Per
1001.08(e)(1) (1992)).1001.03(a)(3), warning’s explicitThe advisement

petitioner’s truancythat the approvedconstituted absence without
leave, however, warningrendered the letter a valid for that offense. We

warning distinctlynote that the stated that failure to return workto
unapprovedconstituted both absence and willful claim falsification.

toappearsThe have treated twoNHBN these offenses interchangeably.
warning, 20, 1991,The second official dated September specifically

referred to the first warning. Although Septemberofficial the 20
warning neither reiterated the detail of the first warning nor
specifically petitionerthe toalerted the impropriety unapprovedof his
absence, it noted his tofailure return to work and made clear the

incorporateintent toNHBN’s the of warningsubstance the first into
the second.

petitioner’s notice,In September 26, 1991,the final dated the
petitioner’sdeclared intent toNHBN its terminate the employment on

the ofexpress account his continued unapproved absence.

purposeThe of warning requirementthe notifyis to employees
they offense,that have committed an and to instruct them on the

proper future of Appeal of Fugere, 331,course conduct. 134 N.H. at 592
Here, warningsA.2d at 524. the two apprised petitionerthe of the

specific requiredcorrective action of him to Moreover,avert dismissal.
two toprior warningsletters sent the official also petitioneradvised the

Thus,of the need to application.substantiate his leave we discern no
prejudice petitioner arising anyto the from failure of the second
warning to specify the exact nature of petitioner’sthe offense.

Fourth, petitioner arguesthe that the board itsabused
upholdingdiscretion in his ondismissal based willful insubordination

justifiednoand falsification. He claims that evidence charges.these We
disagree. ample supportThe record contains for the board’s affirmation

petitioner’s dischargeof the for willful insubordination. The NHBN
report work,the petitionerdirected to to to produce medical
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ailments, providehis claimed cardiac or todocumentation of an
petitionerfor his conduct. Dr. Nuttelman forewarned theexplanation

to so would be tohis refusal do tantamount willfulthat
insubordination, inand would result the termination of his

disregard warning justifiedofemployment. petitioner’sThe this his
discharge for willful insubordination.

petitioner’sthe dischargeThe board’s affirmation of for willful
application proper.of a was also Thesick leave evidencefalsification

finding petitioner deliberately gaveboard’s that thesustains the Dr.
requiredthe false that a heart conditionimpression hisNuttelman

time submitted leave application,work. At the he his theabsence from
Yetcomplaints.had no cardiovascular he certified thatpetitioner

andand ventricular auricular contractionsprematurehypertension
his leave from work. The record does indicatenecessitated extended

stress,” which heexperiencingwas “extreme alsopetitionerthat the
however, gavehis His therequest. application,on leavecertified

primaryhismisleading impression that concern was hisdistinct and
findingupholdtherefore the board’s that thecondition. Weheart

charge.the falsificationdeceit warrantedpetitioner’s purposeful

argues that the board violated RSAFifth, petitionerthe
a21-1:58, requires reinstatement whenever dismissal is “forI', which

21-1:58,1 (Supp.disabling. condition.” RSA[a]related to . .any reason
1993). delineate the conditions for which the ruledoes notThe statute

however, legislature specifically designedtheprotection;affords
354-A,law, protect peopleto disabled fromchapterRSAanother

1993). Thus(Supp.RSA 354-A.T wé usediscrimination.employment
theinterpretingassistance in similarchapter 354-A forRSA

21-1:58,in RSA I. See Petitionagainst such discriminationproscription
N.H., 265, 282, 263, 273,539 A.2d130 N.H.Public Service Co. ofof

NewPublic Service Co. N.H. v.sub nom.appeal dismissed of
(1988).488 U.S. 1035Hampshire,

disability”or mental as a“physicaldefineschapterRSA 354-A
substantially one moreimpairment which limits ormental“physical or

1993).354-A:2, (Supp.IVmajor life activities.” RSAperson’sof such
discharge persona disabled if suchpermits employers tostatuteThe

qualification. RSAoccupationalfidedischarge upon a bonais based
1993).354-A:7,1 (Supp.

specify disabling condition. As thedoes not hispetitionerThe
unsubstantiated, wewerecomplaintspetitioner’s cardiovascular

disabilityrelevantstress” to be thehis “extremehe considersassume
maintains that his stresspetitionerTheof the statute.purposesfor

work, it interferes withability to but thatwith hisnot interferedoes
work with Dr. Nuttelman.ability tohis
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petitioner’sBecause the contested dismissal did not relate to the
stress,” generated“extreme we need not decide whether stress by

supervisor “substantiallycontact with one’s “majorlimits” a life
abilityactivity,” nor whether an to work with one’s supervisor is a bona

occupational qualification.fide

The does not attribute his topetitioner prejudicedismissal
against people suffering Rather,extreme petitionerfrom stress. the

21-1:58, I, requires onlyasserts RSAthat reinstatement not when a
illegal discrimination,productdismissal is a of but also whenever a
way disablingin toany Thus,dismissal relates a condition. the

petitioner concludes that because this case involves a overdispute the
a disabling condition,existence of he must be reinstated. This

argument unpersuasive. petitioner correct,If the were falsifyingis a
applicationa sickdisability justifyon leave could never dismissal.

reject interpretationCommon sense dictates that we petitioner’sthe of
Accordingly, upholdthe statute. the board’swe determination that

21-1:58,1, petitioner’sRSA does not therequire reinstatement.
Finally, petitioner argues fairlythat thethe board did not consider

his appeal. “disingenuousHe contends that the board’s finding that
307.06(c)(1) supportsPer the termination” warrants reversal. Per

requirements requesting307.06 sets forth the for a ofleave absence
pay. employees reportwithout The rule instructs that failure to to work

time,upon “except satisfactorythe of forexpiration leave reasons
advance,submitted in shall be cause for N.H.dismissal.” ADMIN.

307.06(c)(1) (1985) (current 1205.02(e)RULES, Per version at Per
(1992)). petitioner complainsThe that the rule thecannot form basis of
his because contemplatesdismissal it that leave be granted and then
expire, grantedand the never him Nevertheless,NHBN leave. we
disagree the petitioner’swith contention. Whether the board found the
rule to justifyfurther the isNHBN’s actions irrelevant because other

personnelsections of amply supportthe rules the Moreover,dismissal.
we thedo not find board’s determination to be so erroneous as to

partialityevince toward the NHBN.

Affirmed.

All concurred.


