
292

Grafton
No. 93-192

HampshireThe State of New

v.

GirmayHaile Selassie

30,December 1994



293

(MarkHoward,Jeffrey R. attorney general S. Zuckerman and John
Stephen, attorneys brief,ongeneral,A. assistant the and Mr.

for theorally),Zuckerman State.

Scherr,Albert defender,E. assistant ofappellate Concord, by
and thebrief for defendant.orally,

BROCK, defendant,C.J. The Selassie Girmay,Haile was indicted on
(1986).degree murder,two counts of first 630:1-aRSA He asserted an

and,insanity after a jury trial,defense non-bifurcated was convicted in
J.)Superior {Smith,the Court on both counts and found sane. On

appeal, erred,the defendant contends the trial part I,that court under
(1)15 Constitution, byarticle of the State denying righthim the to

(2)case,allpresent proofs admittingfavorable to his and into evidence
his statement to Wepolice. affirm.

defendant,The an Ethiopian graduate geophysicsstudent in at
Uppsala Sweden,inUniversity fiancee,traveled to Hanover to visit his

Tsehaye, roommate,Selamawit and her female Trhas Berhe. Both
Ethiopian graduatewomen were at College.students Dartmouth While

the stayingdefendant was at the apartment,women’s his fiancee told
ending later,him that she was their Aengagement. days duringfew the

early 1991,morning 17,hours of June the defendant entered the
bedroom where the two women sleepingwere and killed them with an

A neighbor coming apartmentaxe. heard fromscreams the and
summoned the Afterpolice. policethe arrived knocked onand the

door,apartment door,the to thedefendant came shook the officer’s
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volunteered, “I I killedand killed them. them with an axe.” Hehand
police station,to where the warningswas taken the Hanover Miranda

day, gavewere read to him. Later that the defendant a lengthy
thetape-recorded police.statement to

sought expertto call three witnesses at trial —twoThe defense
McCann, Ph.D., professor historyJames a of thepsychiatrists and and

at University.of the African studies center Boston Dr. McCanndirector
cultural,thetestify general political,to about and historicalintended

life;Ethiopia during the defendant’s the social andofbackground
war;of civil anddynamics Ethiopianthe social customspolitical

relationships,regarding marriage, gender and attitudes towards
The State moved in limine to exclude Dr.Ethiopia.ininsanity

testimony groundthe that it was not relevant. The trialonMcCann’s
rulingingranted part,the State’s motion that Dr.initiallycourt

only “to those oftestifybe allowed to featuresMcCann would
[might] inupon psychiatric relywhich the witnessescultureEthiopian

state of mind at the timeas to the defendant’sforming opinionstheir
later theThe trial court ruled that becauseallegedof the crimes.”

features, Dr. McCann’suponhad not relied suchpsychiatrists
testify.he would not be allowed totestimony not relevant andwas

of Dr. McCann’scontends that the exclusiondefendantThe
ofHampshireunder New Ruletestimony an abuse of discretionwas

technical,scientific,“If orRule 702 states:disagree.WeEvidence 702.
trier of fact to understandknowledge will assist theother specialized

issue, a as anqualifiedfact in witnessthe or to determine aevidence
education, mayskill, training, orknowledge, experience,expert by

otherwise.”opinionin the of an ortestify thereto form

ittestimony becauseexcluded Dr. McCann’sThe trial court
it not relevant.that wasfound

to theany tendencyif has makeis relevant itEvidence
toconsequenceis theanyof fact that ofexistence

or lessprobable probableof morethe actiondetermination
Evidence which is notbe the evidence.it would withoutthan

of whetherinadmissible. The determinationisrelevant
trialdiscretion of therelevant is within the soundisevidence

absentnot its determinationcourt, we will reverseand
such anthat To demonstrateabuse of discretion.evidence of

evidentiary rulingthat themust showthe defendantabuse
ofprejudiceunreasonable to the hisoruntenableclearlywas

case.

(1992) (citations524, 525, 611, 612607 A.2dSmith, 135 N.H.State v.
omitted). argues that the excludedThe defendantand quotations

social, cultural,jurythe as to therelevant to educatetestimony was
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politicaland world in which he virtuallyhad lived all his life. The
show, however,defendant failed to the relevance of that world to the

issue of his state of mind at the time of the Inmurders. his offer of
proof, defense counsel stated that Dr. McCann “would anynot render
opinion regarding the mental state of any[the defendant] at point.”
The defendant conceded that none of Dr. McCann’s testimony would

him specificallyrelate to because Dr. McCann did not know him.
Counsel further conceded that his defense was uponnot based his

are raising here,“[W]eculture: not a cultural defense because I am
submitting to the likelycourt that it’s no more that someone in
Ethiopia goingis to commit the acts [the defendant]that allegedly
committed than it is here.”

Yost, psychiatristDr. the defense who defendant,examined the
that thetestified information he received from Dr. simplyMcCann

supportedreinforced and the opinions alreadyhe had reached in his
evaluation offorensic the defendant. Dr. Yost also testified that the

information served to corroborate what the defendant had already told
him, but that none of Dr. McCann’s information formed the basis for or
changed opinionsDr. Yost’s concerning the defendant’s mental state.

showingAbsent a proposedthat Dr. McCann’s testimony would have
had a bearing on the issue of the defendant’s state of mind at the time

murders,of the the defendant has failed to demonstrate that the
evidentiary ruling clearlywas untenable or unreasonable to the
prejudice of his Accordingly,case. we find no ofabuse discretion in the

findingtrial court’s that the testimony was not relevant.

The arguesdefendant next that Dr. testimonyMcCann’s would
have corroborated details of what the policedefendant had told the and
psychiatrists concerning background.his Consequently, argueshe that

testimony necessarythe was jury evaluatingto aid the in credibilityhis
concerning other matters. The arguesdefendant that because Dr.
McCann’s testimony would have corroborated the defendant’s account
of his own background, testimonythe would have aided the jury in
assessing the defendant’s credibility regarding his mental state at the
time of the murders. We find his argument to be without merit. Dr.
McCann’s testimony simplywould have been cumulative. The record

jury ampleindicates that the had evidence from which judgeto the
defendant’s credibility concerning background.his

Such presented byevidence was Abebe,Dr. Yost and Dr. Abebe. Dr.
an Ethiopian psychiatrist, Kuten,had consulted with Dr. the
psychiatrist by above,retained the State. As related Dr. Yost had
already testified that Dr. McCann’s information thecorroborated

Further,defendant’s background.account of his own gaveDr. Abebe
testimony concerningdetailed Ethiopian marriage customs, the
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1977,political approximatelysituation sinceEthiopian Ethiopians’
illness, istoward mental and how mental illness manifestedattitudes

in Ethiopia.

arguing that the trial courtIn addition to abused its discretion
702, argues thethe defendant that trial court denied himunder Rule

part I,present proofsall favorable under article 15 of therighthis to
for to aIn order the defendant establish violation ofState Constitution.

testimony precludedthat the he fromright, he “must show wasthis
to his inintroducing have been material and favorable defensewould

Adams,of other evidence.” State v. 133merelynot cumulativeways
(1991).853, Because, above,as Dr.818, 826, A.2d 857 stated585N.H.

merely cumulative, thattestimony would have been we findMcCann’s
showing.has not made such athe defendant

by admittingthe trial erredarguesnext that courtThe defendant
police.statement to the He contendstape-recordedhisinto evidence

I,rights partwas invalid under articlehis waiver of constitutionalthat
knowing, intelligent,it was not aConstitution because15 of the State

argument.merit to thisvoluntary waiver. We find noand

be admitted intothe defendant’s statement canBefore
beyond doubt that theevidence, provethe must a reasonableState

rights hisapprised of his constitutional and thatwasdefendant
v.voluntary, knowing, intelligent.and See Statewassubsequent waiver

(1990).95, not384, 386, 577 A.2d 97 The waiver needPlante, N.H.133
waiver,express we tovalid; in of an lookto the absenceexplicitbe be

determine whether the defendant’scircumstances tototalitythe of
conduct,together supporthis the trialrights, withunderstanding of his

Id.rights beyond a reasonable doubt.ruling he waived hiscourt’s that
findingthe trial court’sWe will not reverse386-87,at 577 A.2d at 97.

evidence,weight of the whenunless the manifestof waiveron the issue
State, contrary. atto the Id.to the islightthe most favorableviewed in

387, A.2d at 97.577
byof June 17on the afternoonwas interviewedThe defendant

Police,the and Stateand Fortier of HanoverGiacconeDetectives
responsein to the officers’contends thatThe defendantrespectively.

lawyer.role of ahe did understand thehe that notindicatedquestions,
misleading,werequestionsto hisresponsesarguesHe that the officers’

ofrectify his lacknothingdid toevasive, distracting, andand
rightshis waiver of his constitutionalarguesHe thatunderstanding.

Finally, argueshevoluntary.intelligent, andknowing,notthuswas
right. disagree.of that Weexplicitno waiverobtainedpolicethat the

thewarnings withinitially the Mirandareviewedpolice officersThe
warningsof and thenloud each theread outThe defendantdefendant.

explaintoof When askedunderstanding each.correctly explained his
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understanding rightof the to duringhis counsel before and any
stated, “Meansquestioning, questionedhe before I am I can ask a

lawyer’slawyer law—a advice.” In answer to the questionsofficers’—a
he understood rights,as to whether his the defendant explicitly

in the affirmative.answered
reading questionThe record further reflects that after a form as to

willing rights,whether ho was to waive his the defendant indicated
advantage havingthat he did not understand the of lawyera at that

policeIn theresponse,time. officers determined that the defendant
lawyersthat there were in Ethiopia lawyer,was aware and that a as

it,put keep you beingone detective “tries to from [from]arrested or
going jail” “represents youto and in court.” The officers then

morning’s i.e.,summarized that events: that the defendant had been
very injuries”taken from the scene of “some serious policeand thethat

questioning possiblewere now interested in him as histo involvement.
repeatedlyThe defendant then affirmed that he rightunderstood his to

rightand his to have a lawyer duringsilence before and any
Finally, inquestioning. response Sergeantto question,Fortier’s

understanding rights youthese willing to answer“O.K.— —are
questions,” responded,the defendant “Yes.”

knowing intelligent implies“[A] and waiver a rational choice based
upon appreciationsome of the consequences of the decision.” State v.

(1982).995, 999,Bushey, 1265,122 453N.H. A.2d 1267 The
understanding required is of the warnings rightsthat describe the and

Stayman, 397,risks at stake. State v. 400, 771,138 640N.H. A.2d 773
(1984).(1994); Jones, 490, 494, 1070,State v. 125 N.H. 484 A.2d 1073

The defendant indicated his understanding rightthat he had the to
lawyer,have a and that he lawyercould ask a for anyadvice before

questioning Althoughoccurred. the questioneddefendant what
advantage might in having lawyerexist a present particularat that
time, policethe officers were obligatednot to explain possiblewhat
legal advantage might accrue from presence.such See Patterson v.

(1988) (MirandaIllinois, 487 U.S. 285 warnings sufficiently apprise
counsel).defendant of the nature of rightthe to

responsesThe of the police officers were misleading,not
evasive, distracting.or In addition tellingto the defendant that “a
lawyer will represent you court,”in the officers confirmed that the
defendant generally lawyerswas aware of the role of in his homeland.
The officers’ skeletal recital of that morning’s events would serve to
explain rightin context lawyer presenthis to have a during
questioning, not to distract the defendant’s attention questionfrom the

Moreover,hand. immediately following recital,at that the officers
right lawyerreiterated the defendant’s to have a present before and

during any questioning, explained that the defendant could choose
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questions, explainednot their and thatwhether or to answer if he
the ofquestions, doinganswer their he had choice so with ordecided to

lawyer explained theyThe officers that notpresent.a couldwithout
response,In the again explicitlymake decision for him. defendantthat

heacknowledged that understood.

arguesthe that his waiver notInsofar as defendant was
because he indicated a lack ofintelligent, voluntaryandknowing,

warningsread the overunderstanding policewhen the first Miranda
argument to be theearlier, Althoughwe find his meritless.six hours

difficulty rightsor two the asindicated some with one ofdefendant
attempted anytime, police explainneither to of theread that theat

any rightsto histhe defendant nor asked him waive of atwarnings to
only Anyfor his name and date of birth.He was askedthat time.

by daythe defendant earlier in the whenunderstandinglack ofpossible
requirenot does not awarnings given explainedwere butthe Miranda

warningsthose same afterhe later failed to understandfinding that
explained.they were

by argumentare not the that becauseFinally, persuadedwe
answers ofbackground, the defendant’s affirmativeEthiopianhisof

hishe understood or waivedto of whether“yes” questions“uh-huh”or
nature,in but were notrepetitive parrot-likeandrights simplywere

indicates that the defendantThe recordof a valid waiver.indicative
geophysicsgrade, studythird that his ofsince theEnglishhad studied

English, taughtthat he hadentirely inconductedin Sweden was
toability speakand hisEnglish,in thatcourses conductedgraduate

very good.Englishand wasunderstand
thelight most favorable tothe in theConsidering all of evidence

rulingin that thedid not errState, find the trial courtwe that
intelligent waiver.voluntary, andknowing,made adefendant

Affirmed.

concurred.All


