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Hollis, (Margaretof H. NelsonSulloway & Concord and Sean M.
brief, orally), for petitioner.Dunne on the and Ms. Nelson the

Howard, attorney general (Douglas Jones,N.Jeffrey R. assistant
State,onattorney general, orally),the brief and for the as amicus

curiae.

Fraas, Concord,Linda E. of for the incomplainant, joined the
State’s brief.

HORTON, Smith,petitioner, Spencer Psy.D., petitionsJ. The Roland
seekingfor a writ of certiorari to vacate a decision of the New

Psychologyof Examiners of and MentalHampshire Board Health
(board) permanently revoking practicePractice his certificate to

inpsychology engaging unprofessional meaningfor conduct within the
(1984). arguesDr. by:of RSA 330-A:14 Smith that the board erred

(1) having every hearingnot of the panel presentmember for
testimony complainant by panelof the and Dr. Smith that was used the

(2)credibility; failing specify allegationsto determine issues of to made
him,against thereby violating right to apprised charges againsthis be of

(3)him; considering treatment he more thanprovided years priorthree
(4)hearing; addressing allegedto the date of the notice of ethical

during periodviolations that occurred a when the board’s
(5)lapsed;rules had basingadministrative the decision to revoke his

(6)certificate, part, religious beliefs;in on his permanentlyand
revoking his certificate. We vacate and remand.

September through 1991,From 1988 March Dr. Smith treated the
complainant. 1992,In March the acomplainant complaintfiled with
the alleging misdiagnosed psychologicalboard that Dr. Smith her

disorder,condition as multiple personality confidentiality,breached her
him,caused her too dependent providedto become on and otherwise

response complaint,unusual and substandard treatment. In to the Dr.
provided denying manySmith the board with a detailed letter of the

complainant’s allegations offering explanationsand for the remainder.
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complaint appointed Boedecker,The board reviewed and Anne L.the
investigationBecauseinvestigate.to the revealed evidencePh.D.

hearing, the a hearing.sufficient to warrant a board issued notice of
of Dr.Upon receipt hearing,of the notice Smith filed a number of

toincluding:with the board a motion strike certainmotions
complaint rights;of the based on a list of first amendmentparagraphs

inparagraphs complaintto strike and dismiss several the fora motion
grounds; motion to limitadequately specifyto a evidence basedfailure

to exclude tolaches; allegationsand a motion dismisson and/or
lapsed.the board’s rules had The boardoccurring afterincidents

Dr. motions.denied all of Smith’s
hearings days,on nine from 1992SeptemberThe board conducted

Dr.January 1993. The board found that Smith did not breachthrough
¿ndconfidentiality delay providinghis in recordspatientthe patient’s

conduct,unprofessionalto of but concluded thatnot rise the leveldid
the ofcomplainant patterntreatment of reflected aDr. Smith’s

incompetent plainly unprofessional”and conduct and his“grossly
safety of potential patientsa threat to theposedcontinued certification

11(d).330-A:14, Themeaning permanentlyof RSA boardwithin the
certificate.revoked Dr. Smith’s

I. Due Process

every hearingargues that the failure of member of theDr. Smith
credibilitytestimony that was used to asséss thepresentto be forpanel

right processhis dueand Dr. Smith violated tocomplainantof the
agree.Constitutions. Wethe State and Federalunder

first,claim see State v.address Dr. Smith’s State constitutionalWe
(1983),347, lawBall, 226, 231, citing471 A.2d 350 federal124 N.H.

594,Maya, 590,State v. 126 N.H. 493 A.2donly analysis.if it aids our
(1985).1139, Because we find a State constitutional violation1143

under, vacate, analyzeneed not his federalanalysis and wethis
claim.constitutional

42, (1993),Grimm, 635 A.2d 456decision in Petition 138 N.H.Our of
Grimm, petitioner appealedthe from the board’sthis case. Ingoverns

with the andcomplainanthe in sexual relationsfinding engagedthat
330-A:14,meaningwithin the ofthereby acted RSAunprofessionally

11(d). andonly concerning petitionerwhether theThe direct evidence
conflictingin was theengaged sexual relationscomplainantthe

The of theand resolutiontestimony complainant petitioner.of the
ofhearing panel’son assessmentconflicting testimony depended the

every of thethat the failure of membercredibility. heldtheir We
Dr. and thetestimonyto for the of Grimmhearing panel presentbe

Similarly, in theright process.Dr. to dueviolated Grimm’scomplainant
case, testimony complainant petitionerof the and thethepresent
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hearingon thedependsconflictof thatresolutionconflicts, and the
credibility.of theirassessmentpanel’s

propertylegally protectedahaspsychologistregistered“A
thus is entitled tocertificate,” andpsychologist’sin hisinterest

459.46, 635 A.2d atGrimm, 138 atN.H.process.dueprocedural
a record ofmay act onofficer“an administrativeWhile, general,in

heard,”seen orpersonallyhas notwhom heby witnessestestimony
elects to make factualthe boardpropernot “whereisprocedureasuch

theturns ondispositionand . . .hearing panelas adeterminations
46-47, 459.635 A.2d attestimony.” Id. atwitnesses’of thecredibility

presentbefact finders mustacting ashearing paneltheAll ofmembers
concerns theDr. Smith thatandcomplainantof thetestimonyfor

determination of thosecomplaint wherebasis of afactualdisputed
on the fact finder’spart,materialrests, in somefactsdisputed

or conductby their demeanorcredibility, as shownof theirassessment
Nuclear, Etc., 582v. U.S.CoalitionEnglandSee Newhearing.at the

1978).(1st a case.This is such87, 100 Cir.F.2d
of four months.periodover ahearings dayson nineheldThe board

only onehearing panel,themembers onwere sixAlthough there
entirety. weremeetings in their Membersall theattendedmember

Dr.portions oftestimony, including considerablecrucialduringabsent
Dr.and Smith’scomplainant’sboth thetestimony andSmith’s direct

cross-examination.
findings on theabsences, the board madeDespite numerous

rejectedThe boardpetitioner.andcomplainantthecredibility of both
credibilitylackedcomplainantthefinding thatproposedDr. Smith’s

was not credible:finding that Dr. Smithexplicitmade anand

argumentative,He wasnot a credible witness.Dr. Smith was
primaryfromdeflected attentionpoints,minorquibbled over

facially questionablemadepresented, andtreatment issues
retractedfacts which he laterconcerning relevantstatements
verifyingrequests produceor toquestioningin face ofthe

records.. ..

uponcredibility did not turnfindingthat this ofarguesThe State
demeanor, or conductappearance,of Dr. Smith’svisual observation

during themadeuponbut rather statementstestifying,while
Reviewing theon their face.probative valueproceeding that lacked

conductdemeanor andfindings, we conclude thatexplicitboard’s
credibility.into the determination ofentered

accept complainant’sthefindings led it tocredibilityThe board’s
account. Theserather than Dr. Smith’sof her treatmentaccount

hearing.thedeterminations the outcome ofmaterially affectedfactual
used as evidence thatagainst Dr. Smith wasResolution of these issues



304

addition, rejectedIn the boardunprofessional.washis conduct
by expertDr. Smith’s witness because the boardtestimony offered

underlying assumptionsfactual that wereseveral of hisdisagreed with
treatment.complainant’saccount of thebased on Dr. Smith’s

statingon behalf of Dr. Smith that while Dr.Dr. Greaves testified
case, his conduct was notmay mishandled the unethical.Smith have

testimony, part, theyin becauserejected Dr. Greaves’The board
assumptions. Specifically,of factual Dr.a number hisdisagreed with

had not forcedassumptionthe that Dr. SmithunderproceededGreaves
complainant,the but the board found thatego”“alter onnames of an

the board had for consideration Dr.determining this issuehe had. In
any “alters” andsuggesthe did not names fortestimony thatSmith’s

Dr. who identified these.testimony that it was Smithcomplainant’sthe
ofcredibilitythe to evaluate therequired panelSuch a determination

assumptionfactualrejectedalso Dr. Greaves’The boardparties.both
dependency onencouraged complainant’stheDr. neitherthat Smith

him with him.to remain in treatmentcomplainantthenor threatened
theattempted to haverepeatedlythat heDr. Smith testified

therapistatherapist, that he contactedin-patientsee ancomplainant
in-patientsthat no more werecomplainant but was toldconcerning the

of anothercomplainant the namegaveand that he thebeing accepted,
Dr. Smithmultiple personality disorder.withtherapist experienced
to anotherreferring complainantthehe did not insist ontestified that

did not want to start theindicated that shebecause shetherapist
Dr. Smith did not documentagain. Becauseall overtherapy process

had to determine these issuestransactions, the boardany of these
in essence aurges applyus to what iscredibility. The Stateon hisbased

The asksprocess violation. Statefor this dueharmless error standard
findingsthe basedconsideringreview the record withoutthat the court

toconduct of live witnessesdemeanor, appearance, ortheupon
the board’ssupportevidence tothere was sufficientdetermine whether

evidencethat if there is sufficientrevoke. The State assertsdecision to
demeanor, appearance, orfindings based onconsidering thewithout

toare irrelevant. We declineof membersconduct, the absences board
adecision to sanctionthe board’sstandard. Whenadopt this

of whichdeterminations, resolutionfactualdepends onpsychologist
credibility, all boardfindings ofpart onin some materialdepend

bytestimonyallpresentmust be forfact-finding panelon themembers
credibility beingis assessed.whosepartiesthe

and that thenot crediblethat Dr. Smith wasfoundThe board
based onquestionsa series ofThe resolvedwas. boardcomplainant

asby the boardfindings were usedcredibility findings. Thesethese
conduct,unprofessionalinengagedthat Dr. Smithprimary evidence
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reject testimony by expert.Dr.secondary to Smith’sevidenceand as
thewe vacate board’s decision.violations necessitate thatThe Grimm

likely upon remand, we addresswill arisesimilar issuesBecause
remaining arguments judicialin the interest ofof Dr. Smith’ssome

48,Grimm, at 635 A.2d at 460.138 N.H.economy.

Specify ChargesFailure toII.

bytoright processboard his dueargues that the violatedDr. Smith
against him in the board’s notice ofspecify chargesfailing to the

disagree.hearing. We

the hasof notice is whether defendantadequacyThe test for
circumstances,calculated, all the toreasonably“notice underreceived

action thempendencyof the of the and affordpartiesinterestedapprise
objections.” Bagley,Petition 128present theiropportunityan to of
(1986).286, 331, givemust a275, AdequateA.2d 339 notice513N.H.

uponinformationof which thereasonably complete statement the
forth the full reasons for that action.action is based and setproposed

287, The is that the defendant should513 A.2d at 340. concernId. at
Service A.2dunfairly Corp.,In re Health 586surprised.not be Vermont

(Vt. 1990).1145, 1147

he the boardargues prejudicedDr. Smith that was because
after thediagnosis complainanthis of the was incorrectfound that

allegationno ofstipulatedhad thatinvestigator/prosecutor
diagnosis.regardmade with to the The boardincompetence beingwas

factfinding proposed findingsin ofonly responsemade this to several
inexplicitlyto the and statedrelating multiple personality diagnosis,

diagnosisand the was not a basis forits decision order that erroneous
Therefore, ifincompetence. evenprofessionalthe board’s conclusion of

notice,did not Dr. on he wasproposed findings putthe of fact Smith
inby finding did consider itprejudicednot the because the board not

arriving practiceat the that Dr. Smith was unfit toconclusion
psychology.

not thatSimilarly, putDr. Smith asserts that he was on notice
would whether to thethe board consider his conduct conformed

traumastages the treatment of cases. Dr.accepted psychologicalfor
by findings given that thehardly surprisedSmith could be the board’s

hearing assessspecificallynotice of indicated that the board would
[the in acomplainant’s]“conduct[ed]whether Dr. Smith treatment

recognized ofacceptablemanner which not follow and standardsdoes
practice.”clinical

adequate that thearguesDr. Smith also he did not have notice
would find the that had betweendevelopedboard that he used conflict
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complainant justifyhim the to undue intervention inand the
hearing specificallylife. The notice of indicated that thecomplainant’s

Smithdetermine Dr. failedboard would whether to maintain
professional through allowingboundaries such actions asappropriate

contact, making complainant’sto thephoneunlimited visits home and
allowing complainant staythe to at Dr.staying night,all and Smith’s

on notice that the boardClearly, puthouse. this Dr. Smith could make
finding.the above

hearing adequately apprisedof Dr.Because the notice Smith of the
him,against right proceduralclaims the board did not violate his to

process.due

III. Laches

theargues consideringDr. that laches should bar board fromSmith
arising providedmisconduct from treatment that he moreallegations of

hearing. disagree.to the board’s notice of Weyears priorthan three

apply inquiryThe doctrine of laches does not to this case. The
currently practiceDr. is unfit or toincompetenthere is whether Smith

11(d).330-A:14, competenceCurrent fitness and arepsychology. RSA
Stewart,past.conduct in the See State Medical Board v.proved by his

(Wash. 1907).475, The issue before us differs from that89 P. 477
Plantier, (1985),500,in 126 494 A.2d 270presented Appeal N.H.of

applied “laches-type” Hampshirewe a doctrine to bar the Newwhere
revokingfrom a licenseRegistration physician’sof of MedicineBoard

Application “laches-type”of misconduct. of the Plantierspecificfor acts
if the board’s were whether themight appropriate inquirydoctrine be

conduct,in or dishonest conductpetitioner engaged “unprofessional
of, affecting practice of, profession,”the the RSAunworthy and or

here,330-A:14, 11(c), appropriate where the issue isbut it is not
thecurrently incompetentDr. Smith is unfit or withinwhether

14,11(d).RSA 330-A:meaning of

may allegedthe board use incidents of misconductWhether
years hearingthe notice of is aoccurring more than three before

relevancy weightand of the evidence. The boardquestion of
years of theDr. conduct over the entire threeinvestigated Smith’s

ultimately findingand based its ofcomplainant’s course of treatment
unfitness that treatment. Evidence ofincompetencyand on

onlythat endedduringconduct a course of treatmentunprofessional
highlyandhearingthe notice of is both relevantyearone before

ofcompetence.and Because the doctrineprobative of current fitness
Dr. Smith seeks toapplydoes not and the evidence whichlaches

highly Dr. Smith’s claim mustprobative,exclude is both relevant and
fail.
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RulesExpirationIV. of
addressauthorityno toargues that the board hadDr. Smith

the board’soccurring expirationafter the ofethical violationsalleged
of theencompassed the entire coursehearingofThe noticerules.

September 1988 toSmith,Dr. fromwithtreatmentcomplainant’s
11(d) in330-A:14,1991, violations of RSAallegedand recitesMarch

of AmericanPrinciplesof Ethical thethewith violationstandem
31, 1990, requiringboard ruleMayOn theAssociation.Psychological

Psychologicalthe Americanto adhere toholderscertifícate
RULES, Psylapsed.of ADMIN.Principles Ethics N.H.Association’s

16, 1992, daythere-adoptednot until MarchThe rule was103.01.
(1984)330-A:8,complaint.her RSA VIthe filedcomplainantbefore

standards,rules to the ethicaladoptthe shall relevantstates that board
Association,Psychological but RSAby the Americanpromulgatedas

action for unfitnessdisciplinarythe board to takeauthorizes330-A:14
330-A:14,11(d), “[a]ny unprofessionalor conductRSAincompetency,or

of,unworthy of, affecting practiceand the theor dishonorable conduct
11(c).330-A:14, of a to“Promulgation pursuantruleRSAprofession.”

necessary carryis not to out what a statutechapter 541-ARSA
Boardon its face.” Smith v. N.H. Examinersauthorizes of of

(1994).553, 651,548, 645 654 EvenPsychologists, 138 N.H. A.2d
beingmay preclude Dr. fromexpiration of Rule 103.01 Smiththough

expired, expirationthat after it of theviolatingfor rule hadsanctioned
statutorilypreclude prescribeddoes not sanctions forrule

incompetent conduct which also would have violatedunprofessional or
in103.01 it been effect. Id.Rule had

ReligionV. Free Exercise of
infringed righttheargues impermissiblyDr. Smith that board on his

religion, theguaranteed byto free exercise of as the United States and
Hampshire Constitutions, by incompetenthe wasfindingNew that

partin thefollowing insisting complainantbased on the acts: that was
by demons; using thepossessed prayinga treatment that included with

Satan; complainantrenounce and shecomplainant tellingto the that
up in a ofbroughthad been house demons. We hold that Dr. Smith’s

is merit.claim without
petitioner’sfirst HampshireWe address claim under the New

Constitution, Ball, 226, 231, 347,State v. 124 471 350see N.H. A.2d
(1983), citing of the andSupremedecisions the Court of United States

of in andjurisdictions helpfulness analyzingof courts other for their
590, 594,deciding Maya,the State issue. State v. 126 N.H. 493 A.2d

(1985).1139, 1143 we conclude that federal law is not moreBecause
analysis.to make no Seepetitioner, separatefavorable the we federal

id.
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The protection religionfor freedom of under our State
part I, 5,is found in article which states:Constitution

Every individual has a natural and rightunalienable to
worship accordingGod to the dictates of his own conscience,

reason; subject hurt,and and no molested,shall be or
restrained, person, liberty, estate,in his or for worshipping

mannerin the and season agreeableGod most to the dictates
conscience; religiousof his own or for his profession,

sentiments, persuasion; providedor he doth not disturb the
or disturb others in theirpublic peace religious worship.

prohibitsThe State Constitution the State revokingfrom the
hispetitioner’s religiouslicense for views but does not prohibit

unprofessional conduct,revocation for acts that otherwise constitute
religioustheir character. canregardless “[T]hereof be little doubt that

unconstitutionally impermissibleit is for the state to revoke a medical
religious views,license on the basis of the holder’s however unorthodox

Medicine,they may Phillips Virginia 715,be.” v. Bd. 749 F. Supp.of
(E.D. 1990). But, rely731 n.34 Va. “the holder of a license cannot on

excusereligious complyher views to failures to with state medical
Div.,(citingId.licensing requirements.” Employment Dept. Humanof

(1990)).Oregon Smith,Resources v. 494 U.S. 872 The boardof
explicitly proceedings pertainedstated that the to Dr. Smith’s

thecompetency professionalismand under criteria set forth in RSA
inquiry validityand were not an into the of hischapter religious330-A

religiousbeliefs. Because the board sanctioned Dr. Smith not for his
views, in complainant,but for his conduct the treatment of the Dr.
Smith’s claim fails.

VI. Permanent Revocation

that the authority byDr. Smith asserts board exceeded its
14,his certificate. We RSA IIIpermanently revoking disagree. 330-A:

disciplinarytake ingives the discretion to action a number ofboard
14,ofways including permanent revocation certification. RSA 330-A:

III(c) (1984). 204.02, pursuant 330-A:8,to RSApromulgated givesRule
to take actiondisciplinarythe board similar discretion but does not

permanent psychologist’sinclude revocation of a certificate. N.H.
Rules, Psy argues adoption204.02. Dr. Smith that the of RuleADMIN.

statutory authority and, therefore,the the board204.02 limits board’s
authority by permanently revokingexceeded its his certificate. While

agency regulations,an administrative must follow its own rules and
Nolan, 723, 728, 112, (1991),134 599 A.2d 115Appeal N.H.of

to, from,may modifynot add detract or the“[a]dministrative rules
Strandell,to Petitionthey implement.”statute which are intended of
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(1989).119,110, 173,562 By132 N.H. A.2d toattempting178 limit its
statutory authority through rule,promulgationthe of a the board
detracted statute in of legislativefrom the contravention the mandate.
Therefore, statute,extent theto the rule detracts from the it is invalid.

however,rule,Partial of the does preventinvalidation not the board
permanently revoking pursuantfrom the certifícate to its statutory

“III(c)inauthority granted 330-A:14,RSA [promulgationbecause of a
pursuant chapter necessary carryrule to RSA 541-A is not to out what

a onstatute authorizes its face.” Smith v. N.H. Board Examinersof of
553,Psychologists, 138 N.H. at 645 A.2d at 654.

VII. EvidenceSufficiency of
argues permanentDr. also that the evidence didSmith not warrant

revocation of the holdinghis certifícate. Due to nature of our in this
case, we to address this at this time.decline issue

Vacated and remanded.

J.,BATCHELDER, sit;did not the others concurred.

Hillsborough-southern judicial district
No. 93-659

HampshireThe State of New

v.

Lopez,Eduardo Jr.

30,December 1994

(AnnHoward,Jeffrey R. attorney Rice,general M. assistant
attorney general, brief,on the Ramsdell,and Michael D. senior

general,assistant attorney orally), for the State.

Scherr,Albert E. defender,assistant appellate Concord,of by
brief and for theorally, defendant.

JOHNSON, defendant,J. The Lopez, Jr.,Eduardo was convicted of
murder,first degree RSA (1986),630:l-a degree assault,first RSA


