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We conclude that the publicfederal safety exception to Miranda
applies Accordingly, Quarles,here. under superiorthe court did not err

admittingin Lopez’ statement, upstairs,”“It’s at trial.

Affirmed.

All concurred.
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P.A., F.Daschbach, {Josephof Lebanon DaschbaehKelly Cooper,&
plaintiffs.orally),and for theon the brief

Smith, on theHanover William Clauson brief& of {K.Clauson
Lisa Arsenault.John P. and M.and for defendantsorally),

I.ClaremontMorgan, MorganI. of {RobertLaw RobertofOffice
Inc.Highview Realty,for defendantorally),on the andbrief d/b/a

Highview Realty.21Century

j. Patch, aappealF. and Helen M.HORTON, plaintiffs, StanleyThe
J.){Morrill, in favor of defendantsSuperior Courtof thejudgment

Arsenault, dismissing HighviewdefendantLisa M. andJohn E and
Realty (Highview Realty). WeCentury Highview21Realty, Inc. d/b/a

affirm.
1988, purchased twenty-eight-aof the PatchesIn summerthe

space SunapeeLake assoughtand dock onby-eight-foot pontoon boat
August 1988, agents Highview RealtyofInnearbyas residence.well a

thethat ArsenaultsPatches one of three condominiumsshowed the
building facinghillside thean older on arecentlyhad converted from
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listing provided by Highview RealtyThe sheetlake. stated that the
in “excellent” conditioncondominium was and included use of the

aforty-footeastern half of a dock via deeded Theright-of-way. Patches
$180,000,purchased contingent uponthe unit for twenty-eight-their

by-eight-foot beingboat accommodated on Lake Sunapee. The Patches
suitablywere able to dock their boat all once duringbut the 1988

boating exception neighborseason. The occurred theirwhen moored
larger dock,the of his two boats on the western ofhalf his leaving less

for performroom the Patches to their docking maneuvers. After some
discussion, neighbor agreedthe maintain his largeto boat on the

During boatinghalf of his dock. 1989 season,eastern the the owners of
property bythe right-of-waywaterfront encumbered the and dock

notified the Patches dock had beenthat the moved at least five feet to
position. Althoughthe of itswest deeded the deed does not expressly

dock,properdefine the location of the it refers to documents which
the forty-foot-longconfirmed that dock was of position.out After the

by ofcomplaint the owners the encumbered property,waterfront Mr.
Arsenault,Patch Mr.notified who moved the dock toback its deeded

inposition the summer of 1989. Since the back,dock was moved the
complained dockingPatches have of difficulties in the slip.narrower

The Patches also learned that dockthe had been rebuilt by the
predecessors-in-interestdefendants’ under a permit byissued the New

Hampshire Board of Wetlands in for only feet,1977 a dock of thirty
tensome feet less than the oflength present 1985,the dock. In

however, plannedthe board stated that it to regardingtake no action
length.the

experienced problemsThe Patches also the systemwith electrical in
their condominium. A State inspectorelectrical found numerous

standards,violations of safetythe electrical which were theremedied at
Arsenaults’ expense. The Patches now consider their condominium
uninhabitable to possibledue concerns about concealed electrical
problems may posethat risk Finally,a of fire. the allegePatches that
poor drainagewater around the condominium has caused damage to
the unit below them and will affect their unit if foundation and

problemsstructural result. The Arsenaults maintain that the problems
are either repaired.cosmetic or have been In January 1991, the
Patches their quitclaimtendered deed to the Arsenaults due to the
problems dock,with the wiring,electrical and drainage.water The
Arsenaults therefused deed and this action ensued.

broughtThe Patches a damages againstclaim the Arsenaults’ real
brokers, Highviewestate Realty, uponbased intentional or negligent

misrepresentation, soughtand rescission and restitution from the
Arsenaults the remedy provisionunder civil the Act,of Condominium

(1984),RSA 356-B:65 upon misrepresentationsbased regarding the
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theydock, problems. Alternatively,electricaldrainage, andwater
restitution, upon either theand based sameequitable rescissionsought

initially sought damages frommistake. The Patchesor mutualgrounds
Followingbefore trial. awithdrew that claimbutthe Arsenaults

trial, against Highviewthe claimsuperior court dismissednonjury the
prove their case of tortiousthe Patches failed toRealty because

in favor of the ongranted judgmentand Arsenaultsmisrepresentation,
and restitution.claims for rescissionthe Patches’

(1) court erredargue: the trial under RSAappeal, the PatchesOn
the as to theproofthe of to Patchesassigningin burden356-B-.65

(2)representations;knowledge of the untruth of theArsenaults’
the denial of the Patches’of the Arsenaults andin favorjudgment

by evidence;thefindings supportedof fact are notfor relatedrequest
(3) Realty of the Patches’Highview and the denialofthe dismissal

by evidence;findings supportedfact are not theoffor relatedrequest
(4) relying an exhibit not offered intouponerred inthe trial courtand

remedyarguing that the civilcross-appeal,The Arsenaultsevidence.
to the sale of their unit.applyAct does notof the Condominiumsection

The Arsenaults contend that RSAbegin cross-appeal.thewithWe
statutorythe their rescission and356-B-.65, upon which Patches base

which, like thenot to condominiumsclaim, applydoesrestitution
agree. “The issue before usArsenaults’, ten or fewer units. Wecontain

construction; begin ourstatutory accordingly, we mustofis a matter
meaning the statute.”of the words ofconsidering plaintheanalysis by

234, 555,Assocs., 237, 604 A.2d 556135 N.H.BradgateGilmore v.
(1992).

allgenerally applyAct “toprovisions of the CondominiumThe
356-B:2,projects.” Ito all condominium RSAandcondominiums

(1984). units, however, are expresslyof ten or fewerCondominiums
andIV, the act’s administrationsubdivisionexempted from

disposition adoptedisthe method of“Unlessprovisions:enforcement
of thisthechapter, provisionsof evasion of thispurposefor the

dispositions anyof interest in ato offers orapplydo notsubdivision
in thethan 10 units are included[i]f. . not morecondominium unit .
(1984)(1984); 356-B:2, III356-B:49, RSAIRSAcondominium.” cf

(subdivision underinstruments recordedto condominiumappliesIV
moreten oramended to createinstrumentonlylaw whenprior

units). 356-B:65, withinsection, fallsremedy RSAThe civiladditional
notthe didfinding, partiesmade no andThe trial courtIV.subdivision

for theadopted[was]disposition“the method ofin this caseplead, that
356-B:49,1.RSAchapter.”of thisof evasionpurpose

willunambiguous, weplainis andlanguage of a statute“When the
andaccording to its commonstatutory languagethatconstrue

Concord,City 128 N.H.v.Corp.Concord Steamusage.”approved of
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(1986).724, 729, 266,519 A.2d 270 In oflight plainthe oflanguage
I,356-B-.49,RSA we hold that because the Arsenaults’ condominium

project only units,contains three the sale to exemptthe Patches is from
the and Condominiumprovisionsadministration enforcement of the
Act, including civil remedythe section found at RSA 356-B:65.

onholdingOur this issue unnecessaryrenders a review of the
regardingPatches’ claim the of inproof statutoryburden rescission

and restitution claims theunder Condominium Act. As for the common
claim,law trial properly assignedthe court the proofburden of toas

the ofknowledge the untruth of tostatements the plaintiffs. See
(1982).Laurie, 952, 954, 1252,Vannote v. 122 N.H. 453 A.2d 1253

now toWe turn the Patches’ judgmentcontention that the in favor
equitableof the onArsenaults the rescission and restitution claim and

requestthe denial of the Patches’ findingsfor related of fact were not
supported by “Findingsthe evidence. We disagree. rulings fallingand
within the uphelddiscretion of the trial court will be unless they are
unsupported theby evidence or are erroneous as a matter of law.”

Suissevale, Inc., 1054,Zimmerman v. 1051,121 N.H. A.2d 290,438 292
(1981). This standard of review requires us to determine “whether or

[person]not a reasonable could have reached the same decision as the
trial court on brieflybased the evidence before it.” We willId. review

findingsthe facts and pertinent allegation.to this

Highview Realty’s representedsheetlisting that the
incondominium was “excellent” condition and included use of the

forty-footeastern half of a dock via right-of-way.a deeded The Patches
maintain that to drainagedue the water wiring problems,and electrical
the condition,condominium was not in “excellent” thatand the dock

slipand were not forsuitable their boat. equitableThe Patches seek
rescission and restitution on Arsenaults,the basis that the through

agents,their misrepresented the docking facilities and the condition of
condominium, or,the alternatively, parties mutuallybecause the were

mistaken as thoseto two issues. althoughWe note that the Arsenaults
apparently had no communication with priorthe Patches to the
closing, they responsible anyare for representations bymade their
agent, Highview Realty. Ice 80Company, 236,See Maxwell Co. v. N.H.

(1921).238-39, 34,116 A. 35

Equitable mayrescission and restitution be ordered where
material misrepresentations reasonably upon injuredrelied theinduce
party to enter Somers, 38,into a transaction. BarberSee v. 102 N.H.

(1959).42, 408,150 A.2d 411 mayRescission and restitution also be
available the parties mutually material,where are amistaken about

assumptionbasic of partiesthe contract that the toinduced contract.
See Inc., 147,Derouin v. Granite Realty, 145,State 123 N.H. 459 A.2d



318

(1983).231, damages, equitable232 In contrast to rescission and
injuredcomplete remedy partya which restores the to therestitution is

id.; CORBIN,before the transaction. See 5 CORBINposition occupied A-
(1964 (Second)1993); RestatementSupp.§ 1104 &on Contracts

373(1) (1981). Consequently, remedy§OF this is availableCONTRACTS
CORBIN,importance,breach of vital seethe contractual isonly where

(SECOND) 373(1),§OFCONTRACTS and should beRESTATEMENTsupra;
toappears right justin all circumstances it andonly “when thegranted

so,” Barber, 43,102 at 150 A.2d at 411.to do N.H.partiesthe
remedy, grantingis an “the ofequitableand restitutionRescission

of the triala matter within the sound discretion court.”alwayswhich is
147,Derouin, 459 A.2d at 233.123 N.H. at

incursions, determinedthe the trial court thatRegarding water
[ajffectedminimally the Patches’ second floorproblem has“the water

serious, damage [are]more futureaboutunit and their worries
judge concluded, “Islip,and boat the trialspeculative.” As for the dock

view,evidence, including the that the dock willfrom thepersuadedam
times, wind,At the level of thepartythe Patches’ boat.accommodate

east,dock the makelake, position [neighbor’s]of their toand the
difficult, impossible.” The court also found thatbut notdocking

technically illegal exceedingfor itsmightdock bealthough presentthe
feet, only has the Wetlands Boardlength thirty “notpermitted of

thirty adequate toacting, of feet isno in a dockindicated interest
neither theThe court held “thatthe Patches’ boat.”accommodate

any misrepresentationmaterialagents madenor theirArsenaults
the Patches’ boat.of the dock to accommodatecapacitytheabout

promisestheirbreach contractualLikewise, the Arsenaults did not
contains evidence onfind that the recorddock.” Because weabout the

findings, upholdwe itsreasonably base itstrial court couldwhich the
regarding themisrepresentation occurredno materialconclusion that

1054,Zimmerman, 121 N.H. atincursions.or waterdocking facilities
292.438 A.2d at

Arsenaults,“[t]heruled thatwiring, the courtAs for the electrical
conditioninnocently represented theagents,estatetheir realthrough

defective electrical installationBecause of theexcellent.of the unit as
the court foundSpecifically,false.”representation partiallywasthat

shoddy violated the Nationalsystem “was andthat the electrical
work,electrical othersubstandard“[g]iven theand thatElectric Code”

risk ofpossibly pose aand some of themexistprobablyhidden defects
fire or shock.”

restitutionandequitable rescissiongranttoThe court declined
a totalnot constitutedidproblemsthe electricalfound thatbecause it

mutualormisrepresentationthat theandthe contractbreach of
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the purchasedid not induce Patches to themistake condominium. The
discretion,injudge,trial his held that “the mayPatches not have
bargained for, theywhat they mayreceived but the harm have suffered

compared remedyis small whendisproportionately theyto the seek.”
although misrepresentationThe noted that significantcourt the was

enough damages might warranted,that an award of have been the
damages againstPatches theirwithdrew claim the beforeArsenaults

trial. We have reviewed the affirm trial findingsrecord and the court’s
Zimmerman,of of law tofact and conclusions related this issue. 121

1054, 438 atN.H. at A.2d 292.
The Patches next contend that the trial court erred in dismissing

damages againsttheir claim Highview Realty and in denying their
request findings disagree.for related of fact. We The allegedPatches
that orHighview Realty intentionally negligently misrepresented the

slipsize of dockthe and boat and the condition of the Atcondominium.
case, grantedthe conclusion of the Patches’ trial judge Highviewthe

dismiss,Realty’s finding presented bymotion to that the evidence the
failed to theirPatches establish case under the standard forth inset

Co. v. Hodges Development Corp., 72, 75-78,Renovest 135 N.H. 600
(1991). standard,448,A.2d 451-52 Under the Renovest where the trier

judge, judgeof fact is the trial the

may findingsmake of plaintiffsfact at the close of the
case-in-chief, mayand use factssuch to determine whether
the hasplaintiff by preponderanceestablished the case a of

appeal,the evidence. On we will not offindingsoverrule these
fact, they erroneous,unless clearlyare nor will we reverse the
dismissal based thereon it isunless inconsistent with the
findings contraryor otherwise law.to

78,Id. at 600 A.2d at 452.

The tort of misrepresentation, fraud,intentional or must be
proved by showing representationthat the was made with knowledge

falsityof its or indifferencewith conscious to its truth and thewith
intention of causing person relyanother to on representation.the See

Edwards,Jay Baker, 41, 46-47, 706,Inc. v. 130 534N.H. A.2d 709
(1987). negligentClaims for misrepresentation in sales of real estate

judged by followingare the dutystandard: “It is the of one who
volunteers to havinginformation another not equal knowledge, with
the it,intention that he will act upon to exercise reasonable care to
verify truththe of his statements before making McCarthythem.” v.

(1978)173,Barrows, 175,118 787,N.H. 384 A.2d (quotation788
omitted).

The court the against Highview Realty,dismissed claim under the
standard,Renovest because the provePatches failed to that the broker
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Renovest,spokehave that he an untruth. Seeknew or should known
78, court found that the600 A.2d at 452. The electrical135 N.H. at

bydamage cited the Patches were latent andproblems and the water
investigation by Highviewupon propertyof theeasily observablenot

the court found thatslip, “[a]the boat reasonableRealty. Regarding
agentsthepremisesthe at the time assured the Patchesexamination of

difficulties,uncovered theadequate would not havethat the dock was
A ofallege they encountered later.” review thePatcheswhich the

of fact related to this claimjudge’s findingstrialand therecord
the Patches failed to establishcourt’s conclusion thatthesupports

by ofmisrepresentation preponderancea thenegligentorintentional
Renovest, 78,at A.2d atevidence, we affirm. See 135 N.H 600and thus

452.
relying uponis that the trial court erred inPatches’ final claimThe

assignmentThe of error stemsoffered into evidence.an exhibit not
by judgetrial in his order:following statement thefrom the

unnecessaryissimple, it to recountmy conclusions areSince
history, construction,about theall the evidence submitted

surroundingtheHouse’s dock andpositioning of Harborand
view,evidence, includingfrom the thepersuadedI amdocks.

Atpartythe Patches’ boat.dock will accommodatethat the
wind, lake, positionand the of theirtimes, level of thethe

east, docking difficult, but notthe make[neighbor’s] dock to
ex. C.See Defendants’impossible.

“Videotapeex. C” is a ofargue that “Defendants’The Patches 7/3/91
A ofinto review thewas never admitted evidence.Docking” thatBoat

if nevervideotapethat even the wasus to concludeentire record leads
ituponrelianceexhibit, the trial court’sas anproperly entered

did not the outcome.to Patches and affectprejudicein no theresulted
537-38,Co., 532,128 517 A.2dRealty Trust N.H.v. GonicSee Welch

(1986). “[e]veryone thethat who viewedjudgeThe trial found808, 811
dock to beagreed appearedthat thepurchaseto theproperty prior

therefore hold thatplaintiffsthe boat.” Weto accommodatesufficient
exhibit, error wasrelying this thatuponerred inif the courteven

id.Seeharmless.

Affirmed.

sit;J., others concurred.JOHNSON, did not the


