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Hillsborough-southern judicial district
No. 93-194

Mortgage Corp.First NH

v.

Barry A. Greene & a.

20,January 1995

(JamesSheehan, Phinney, Green,& P.A.,Bass of Manchester E.
Higgins and Robert R. on brief, orally)Lucie the Mr. Higginsand and

Brown,Peabody & of Manchester brief),{John A. Rachel on the for the
plaintiff.

Greene, Proctor,Barry Jr.,A Samuel G. McGuire,Frank
McGuire, Baskins,Barbara Jim Robert A HerbertManning, and E.

se,Porter-Elliott,pro joint brief,on the and Mr. orally.Greene
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brief.se, filed noRuoff, proAndrew C.

BROCK, Mortgage Corp. (FNHMC),The NHplaintiff,C.J. First
J.)Superior (Dalianis, rulingof the Court that thethe decisionappeals

plaintiff agreementthe under anare not liable todefendants
note,promissory byof a madeguaranteeing payment New Boston

Inc., appeal,in of On the plaintiff arguesfavor FNHMC.Properties,
allowingin the to presenttrial court erred defendants thethat the

commerciallysale of the collateral real estate wasthat thedefense
plaintiff argues commerciallyThe also that the sale wasunreasonable.

of affirm.a matter law. Wereasonable as
defendants, Properties, sought developof Boston toThe owners New

3,August 1988,Boston. Onin the town of New Newa 267-acre tract
in ofexecuted a note favor FNHMC inProperties promissoryBoston

$691,000. by mortgageThe note was secured aamount ofprincipalthe
by joint guarantyand oftract, as well as a several thethe 267-acreon

costs, byplus signedinterest and each ofmortgage,of theamountfull
the defendants.

note,months, the of the FNHMC refused toAfter twelve term
payment. PropertiesNew Boston didthe loan and demandedextend

ExercisingChapter bankruptcy.filed 11 itspayment and fornot make
from the automaticmortgage, FNHMC obtained relieftherights under

(1993), property.§ and on the At the362 foreclosedstay, see 11 U.S.C.A.
only bidder,1990, enteringwas theAugustin FNHMCforeclosure sale

$500,000.a bid ofsuccessful
Jean to the sale. St.James St. conductenlisted auctioneerFNHMC

fliers,regional newspapers, distributedproperty intheJean advertised
subject property. He testified at trial that thesign on theposted aand

“maybe a little” more extensiveadvertising for this sale wasamount of
noreal St. Jean madeaverage property.sale offor thethan

in theof the information containedverificationindependent
byadvertisements, to him FNHMC.providedwhich was

majorfrom all theonly a 7.5-mile drive ofAlthough propertythe was
area, through ain thecommuter routesand east-westnorth-south

no mention ofBedford, madeof the advertisementssectiondesirable
partiesinterested toIndeed, directedthe advertisementsthis fact.

potential13, would take aa course thatvia Routeparcelreach the
over a circuitousparts regionof thedensely populatedbuyer from the

thatTestimony trial indicatedatMilford or Goffstown.throughroute
buydecision toinitialProperties’New Bostonwas crucial tolocation

property.the
As$2,136,000.at of1987, appraisedwasJuly 7, propertytheOn

$1,700,000.to1989, decreased in value21, propertythe hadDecember
experiencedRockwood,D. anRichardbywere derivedfiguresThese
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qualified expert 15, 1990,as an at trial. Onappraiser March FNHMC’s
appraisal property’sconsultant estimated that the market value was

trial, however,$935,000. that,At the expertdefendants’ testified as of
date,the sale the apropertyforeclosure had value of million to$1.3

[sic]million in the “worse case scenario.”$1.4
in onpart figures, argued trial,Based these the defendants at over

plaintiffs objection, purchasethe that FNHMC’s price $500,000of was
commercially a commerciallyunreasonable and that pricereasonable
would have covered the costs associated with the promissory note. The
plaintiff asserted that a defense of reasonabilitycommercial was

guarantorsto the of the note. In support assertion,unavailable of this
plaintiff upon language guaranty agreementthe relied in the signed by

language followingthe defendants. This includes provisions:the “The
any. . allundersigned . waive and defenses available a suretyto or a

performanceguarantor except payment full”;and in “the liabilityand
the undersignedof shall not be affected by any action which Lender

may respect[FNHMC] take or fail take anyto with . securityto . . for
obligations hereby guaranteedthe . .”..

The trial court allowed the presentdefendants to the defense. The
commerciallycourt found the sale to be unreasonable and ruled in the

willdefendants’ favor. We not findingsoverturn the trial court’s and
rulings they byunsupportedunless are the evidence or are erroneous

aas matter of law. Hawthorne Trust v. Savings Bank,Maine 136 N.H.
(1992).533, 536, 828,618 A.2d 830

seller,“In his role as a mortgagee’sthe ofduty good faith
and due diligence essentiallyis that a fiduciary.”of Murphy v.

Development 536,Financial Corp., 541, 1245,126 N.H. 495 A.2d 1249
(1985). fiduciary duty onlyThis is owed not to mortgagors, but also to
guarantors. Numerica v.Savings Lodge Inn,Bank Mountain 134 N.H.

(1991).505, 509, 131,596 A.2d 134 The terms of a guaranty
agreement, however, may provide guarantor’sfor waiver of righta a to

liabilityan abatement mortgagee’sof based on the breach of its
fiduciary duty. Id.

waiver, however,Such a notis absolute. “The law is settled that
exculpatory byagreements mortgagora which mortgagee][therelieve

liabilityfrom for negligence enforceable;are valid and but such
provisions purportwhich to relieve from bad faith or intentional
wrongs against public policyare considered to be and will not be

Corp. 352,enforced.” v. Faulkner, 358,Reconstruction &c. 101 N.H.
(1958)403, (concerning personal143 A.2d 408 both property).real and

Furthermore, courts have differentiated between breaches of a
fiduciary duty fromarising “passive” negligence.“affirmative” versus

Weisman, 397, 400, 1101,See Nashua Trust Co. v. 122 N.H. 445 A.2d
(1982) authorities).(collecting Although1103 reserving the issue in
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Trust, “emergingthat the trend” is tothis court noted allow aNashua
liability guarantyan unconditional where thedefense to under breach

by negligence.affirmative Id.fiduciary dutyof is caused Inthe
negligent acts,”as to affirmative thediscussing Supreme“the rule

manyobserved that “cases in instancesof Nebraska hasCourt
nonaction,passiveaffirmative action and anddistinguish between

the affirmative action in eitherliability mortgagee][on the forimpose
liability forguaranty, impose passiveor conditional butan absolute

LeasingCustomguaranty.”a v.only under conditionalnegligence
(Neb. 1976).645, 649237Shippers,& N.W2dStaplerCarlson

LeasingNashua Trust and Custom bothacknowledge thatWe
analysis of issue to bebut we find their thispersonal property,concern

respective adoptedbefore the States thewas decidedpersuasive. Each
Therefore, are rooted in the commontheyCode.Uniform Commercial

seen as a clarification of thecan thus belaw, Trustand Nashua
&c. Corp.,in Reconstructionarticulatedprincipleslawcommon

personal property.to real andbothapplying

that,us, we hold where abeing squarely beforeissue nowThe
by aguarantor mortgagororfiduciary duty owed aof thebreach

negligence, the defense ofof affirmativeis the resultmortgagee
Leasing,be waived. See Customcannotunreasonablenesscommercial

1103;400,Trust, 445 A.2d at649; 122 N.H. atat Nashua237 N.W.2d
1979)(6th247,F.2d 254-55 Cir.Willis, 593States v.Unitedcf.

(“Carried permitview would it toextreme, thelogical [plaintiffs]to its
in a case where it hadevenguarantorfrom theindebtednesscollect the

it”) (decidedworse, destroyedoraway,the collateralsimply given
Code).Uniform Commercialunder

theits decision oncase, trial court basedtheIn the instant
priceto that a fairdiligence ensureduefailure to exerciseplaintiffs

Thus, issuesale. the criticalthrough the foreclosureobtainedwould be
passiveorfrom affirmativediligence aroselack of dueis thewhether

negligence.

that theargumentthat “the defendants’trial court foundThe
actuallyparcelthisplaintiffthe advertisedin whichmanner

finding is supportedThispersuasive.”isbiddersdiscouraged potential
themisrepresentedthat the advertisementsshowingby the evidence

abytakenActionsproperty.Bostonof the Newadvantageous location
salebuyers a foreclosureatdiscourage otherwouldmortgagee that

Murphy, 126Seeimproper.the sale wasfinding thatamay support
plaintiffthefound thatThe trial court542, at 1250.495 A.2datN.H.

holddiligence. Wewith duefailing to actfiduciary duty byviolated its
parcelthisadvertisedplaintiffthein whichmannerthat the

waiver ofto render asufficientnegligenceaffirmativeconstituted
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Therefore,defenses void. the of dutydefense breach of fiduciary was
theproperly byallowed trial court.

We now turn to the trial rulingcourt’s that salethe was
commercially plaintiffunreasonable. The court found that the failed

theproperly property, foreclosure,to market failed to adjourn the and
an upset price. 541,failed to set See id. at 495 A.2d at 1249-50. There
dispute adjournis no factual as to the to or price.failure to set an upset

Additionally, the trial court found that the “purchase price was clearly
inadequate.” findingThis is supported by the appraisal evidence

togetheradmitted Takenat trial. with the potentially misleading
isadvertising, ample supportthere evidence to the trial court’s

conclusion that did not act as a personFNHMC reasonable would have
acted, circumstances,theunder to obtain fair price. 542,a See id. at
495 A.2d at 1250.

Affirmed.

All concurred.
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