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Therefore,defenses void. the of dutydefense breach of fiduciary was
theproperly byallowed trial court.

We now turn to the trial rulingcourt’s that salethe was
commercially plaintiffunreasonable. The court found that the failed

theproperly property, foreclosure,to market failed to adjourn the and
an upset price. 541,failed to set See id. at 495 A.2d at 1249-50. There
dispute adjournis no factual as to the to or price.failure to set an upset

Additionally, the trial court found that the “purchase price was clearly
inadequate.” findingThis is supported by the appraisal evidence

togetheradmitted Takenat trial. with the potentially misleading
isadvertising, ample supportthere evidence to the trial court’s

conclusion that did not act as a personFNHMC reasonable would have
acted, circumstances,theunder to obtain fair price. 542,a See id. at
495 A.2d at 1250.

Affirmed.

All concurred.
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(John Kacavas,P. assistantHoward, attorney generalR.Jeffrey
theorally), for State.the brief andattorney general, on

Concord, brief anddefender, byofassistant appellateGary Apfel,
for the defendant.orally,

SuperiorLaurie, appeals thedefendant, CarlBROCK, C.J. The
J.) trial, based on thea new(Manias, his motion fordenial ofCourt’s

Weexculpatory evidence.certainto disclosefailureprosecution’s
remand.andreverse
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The defendant was convicted of first degreethe ofmurder Lucien
by superiorinFogg jurya the court in March 1990. We affirmed that

Laurie, 438,conviction in State v. 1077,135 N.H. 606 denied,A.2d cert.
(1992).113 S. Ct. 245

1991,MayIn the firstdefendant became aware of certain evidence
impeachthat could have been used to one of the State’s witnesses at

possessedThe priortrial. State this evidence to trial. The evidence
employmentconsists of the Departmentrecords of a Franklin Police

detective, aplayed major investigationwho role in the of the Fogg
murder, testimony trial,whose at contends,and the defendant was

The records reflect negativelycrucial. on the detective’s character and
,evidence,credibility. Upon review of this the defendant moved to set

previousaside the verdict and for a appealnew trial. This followed the
ofsuperior court’s denial that motion.

Although the presentsdefendant arguments appeal,several on we
onlyneed address that was processone: he denied due of law under the

HampshireNew Constitution when the knowinglyState withheld
exculpatory In assessing claim,evidence. this we cite “decisions of the

Court of theSupreme United States and of of jurisdictionscourts other
helpfulnessfor their in analyzing decidingand the State issue.” v.State

590, 594,Maya, 1139, (1985);126 N.H. 493 A.2d Ball,1143 see v.State
226, (1983).231-32, 347,471124 N.H. A.2d 350-51

v.Brady Maryland, 83, (1963),In 373 U.S. 87 the United States
Supreme byCourt held that “suppression prosecutionthe of evidence

an upon requestfavorable to accused processviolates due where the
evidence is material either to guilt punishment,or to irrespective of the
good faith or bad of prosecution.”faith the appliesThis rule where no
request for information generalwas made and requestwhere a for
exculpatory information was made. Agurs, 97,United States v. 427 U.S.
106-07, (1976); Dery, 370,110-13 State 376, 149,v. 134 N.H. 594 A.2d

(1991).152-53
appliesThe rule also to impeachment materials. See United States v.

667, (1985);U.S.Bagley, 473 676 Dery, 375,134 atN.H. 594 A.2d at
152. “Such evidence is evidence that,favorable to an accused so... if

effectively,disclosed and used it may make the difference between
(citationconviction acquittal.” Bagley,and 473 U.S. at 676 and

omitted).quotation The application of the rule to impeachment
byjustified “[t]heevidence is the fact jury’sthat estimate of the

reliabilitytruthfulness and of a given witness wellmay be
guilt innocence,of ordeterminative it is uponand such subtle factors

the possibleas interest of the in testifying falselywitness athat
liberty may depend.”defendant’s life or Napue Illinois, 264,v. 360 U.S.

(1959) (prosecution’s knowing269 of testimonyuse false to obtain
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testimony onlyif isprocess,conviction violates due even relevant to
credibility).witness’s

everythingThe federal standard “does not demand that that
disclosed,jury permittedbe or that there be amight influence a

investigatoryof all work or an examination of thecomplete discovery
Breest, 416, 419, 643,v. 118 A.2dcompleteState’s file.” State N.H. 387

(1978) Illinois, 786, (1972)),v. 408 U.S. 795(citing645 Moore cert.
(1979).denied, Rather, Brady requires disclosure of442 U.S. 931

guiltif is material oronlyto the accused it to toevidence favorable
87. Favorable evidence is materialBrady, 373 U.S. atpunishment.

“only probabilityif there is a reasonablefederal standardunder the
defense,the the result of thethat, the disclosed tohad evidence been

A isprobability’have been different. ‘reasonable awouldproceeding
in Bagley,to confidence the outcome.”probability sufficient undermine

O’Connor, J.);(Blackmun, J., joined by see id. at 685473 U.S. at 682
J.).concurring, by Burger, C.J., Rehnquist,and(White, J., joined

standard, provinghas the burden ofthe defendantUnder the federal
(White, J., concurring).Id. at 685probability.”this “reasonable

requirement clear. Theprocessthis due isThe behindpolicy
responses discovery requeststoBagley incompletenoted thatCourt in

evidence; responsesthe defense of such also havedeprivedo more than
evidence does notthe defense that therepresentingof to“the effect

mightthemisleading representation, defenseon thisexist. In reliance
defenses, strategiesinvestigation, or trialindependentofabandon lines

Id. at 682. The Court concludedpursued.”haveit otherwise wouldthat
in theassess whether confidencereviewing court shouldthat the

light totalityof the of theundermined “inhas beenoutcome
difficulty reconstructingthe ofwith an awareness ofandcircumstances

that the defense and the trialproceeding the coursepost-trialin a
by the prosecutor’snot been misledhad the defensehave takenwould

at 683.response.” Id.incomplete
protective standard forfor a morearguesdefendantThe

theBrady under Statemateriality of evidencedetermining the
152,375-76, A.2d at we noted594Dery,In 134 N.H. atConstitution.

the Statestandard undernot enunciated a differentcourt hasthat this
determiningfor theFederal Constitutionunder theConstitution than

ofquestion a differentBecause theBrady evidence.materiality of
case,in weappealfor thatpreservedproperlynotstandard was

under the Newa standardthere is differentdecide whetherdeclined to
153. The issue is376, 594 A.2d atId. atHampshire Constitution.

instant case.us in theproperly before

andHampshirefrequently treated NewhaveAlthough we
similarly, citizens are entitled“ourprotectionsconstitutionalFederal
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interpretationindependentto an State guarantees.”of constitutional
Ball, 231,124 at 471 A.2d at We powerN.H. 350. have “the interpretto

Hampshirethe protectiveNew Constitution as more of individual
rights parallel provisionsthethan of the United States Constitution.”

231-32, see,350; e.g.,Id. at 471 at Hogg, 262,A.2d State v. 118 N.H.
(1978) (interpreting385 A.2d 844 the State Constitution to afford

greater protection than Federal againstConstitution double jeopardy).
Dukette,urges rely 540,The State us to on v. 127State 506N.H.

(1986),A.2d 699 to determine thethat State standard is no more
protective materialitythe for of Bradythan federal standard evidence.

however,Dukette, a that,involved defendant’s claim after his
by a corpusconviction was vacated federal habeas heproceeding, was

processdenied due when he was tried a second time without evidence
bythat was or destroyed prosecutionlost the between the first and

Dukette, 544, 703;second trials. State v. 127 N.H. at 506 A.2d at see
(D.N.H. 1983).Perrin, Supp.Dukette 564v. F. 1530 We found “federal

derivinginpersuasive materialitycases of and prejudicestandards that
post-convictiongovernshould enforcement of a defendant’s State due

process producetoright proofs.” Dukette,all favorable v.State 127 N.H.
545, however,at A.2d We stated,506 at 704. wethat would “observe

the withdealing withheld,distinction between cases evidence that was
control,government’sbut is still in the and dealingcases with evidence

destroyed.” 544-45,that was lost or Id. at at506 A.2d 703-04.

Hampshire,In New criminal defendants have an explicit right
CONST,allproduce proofs may“to that [them].”be favorable to N.H.

pt. I, matter,As practical prosecutorart. 15. a the decides which
must in complianceinformation be disclosed to a defendant with

mandates,constitutional and to proofshence decide which favorable
are to Pennsylvaniaavailable the defendant. v. Ritchie,See 480 U.S.

(1987).39, Accordingly, prosecutor59 we are theconvinced that must
responsible defending decision,be for that once a criminal defendant

favorable,has exculpatorydemonstrated that information has been
withheld.

fairness,“[E]ssential rather abilitythan the of counsel to ferret
information,out dutyconcealed theunderlies to disclose.” State v.

(1973)Dukette, 476,472, 886,113 N.H. (quotation309 A.2d 889
omitted). help in determiningTo appropriate proofthe burden of for

case,this placedwe examine the burdens partiesthis court has on in
example,similar contexts. For when ablea defendant is to demonstrate

that the exclusion of resultingevidence was error in the in his ortrial
conviction,her requirewe the thatState to demonstrate the error was

Woodard,harmless before we will sustain v.the conviction. State 121
(1981).975, 273,970,N.H. 437 A.2d 276 We have also held that in
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overreaching and theprosecutorialcases of erroneous admission of
beyondevidence, provethe State must a reasonable doubt that the

See, Skidmore,e.g.,not affect the verdict. State v. 138error did N.H.
(1993) (erroneous203, 64, evidence);66 of201, 636 A.2d admission

(1987)1385,1, 6,Bujnowski, 130 N.H. 532 A.2d 1388State v.
(prosecutorial overreaching).

standard, pursuantfind the of the federal toapplicationWe
that,“a probabilitymust demonstrate reasonablewhich a defendant

defense,disclosed to the the result of thehad the evidence been
different,” Bagley, 682,been 473 U.S. at toproceeding would have

thattoo severe a burden on defendants. We hold theimpose New
present allright proofsconstitutional to favorable affordsHampshire

bya theUpon showingto a criminal defendant.greater protection
favorable, beenexculpatory knowinglyevidence hasdefendant that

provethe the burden shifts to the State toby prosecution,withheld
notdoubt that the undisclosed evidence wouldbeyond a reasonable

requireThis standard does not that theaffected the verdict.have
everything might jury,a or that theprosecutor disclose that influence

discovery allcomplete investigatorya of workpermittedbedefendant
Breest,file. See 118 atcompleteof the State’s N.H.or an examination

at419, A.2d 645.387
uponevidence which the defendant basesfavorable, exculpatoryThe

pre-employmentof a 1986for a new trial consistshis claim
DepartmentFranklin Police Detective-regardingfileinvestigation

Laro’sLaro, applicationin connection withpreparedStevenSergeant
Police, and Laro’sHampshirethe Stateemployment with Newfor

files, asDepartment.Police Thefile at the Franklinpersonnel
defendant, of conductdisclose numerous instancesby thedescribed

credibility.character andnegatively on Laro’sthat reflect
Trooper BrucePolice file contains Stateexample,For the State

suitability troopera InLaro’s as trainee.report regardingMatthews’
Chief Russell of thespoke Deputyhe withit, noted thatMatthews

Massachusetts, previouslywhere LaroinDepartmentPoliceBoxford
employmentLaro’s asRussell describedemployed.had been
a personnelamassed file“controversial,” and stated that Laro had

ofthick, consisting of lettersprimarilythan three inchesmore
Laro was an“[i]t was evident thatnoted thatcomplaint. Russell

letters, [eight] pages in[seven]often orextremely person. Thevolatile
abusive,verballystrong,come on often[that] Laro wouldlength, stated

demeanor, thewould manhandle[he]hisquestionedif aboutand
threatening physicalhim withpersonthe orsubject, chokingoften

harm.”
occasions Laro had beenthat on twofurther indicatedRussell

forsuspension wasdepartment. The firstfrom the Boxfordsuspended
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neglect of andduty, the second was for an incident which occurred
duty,Laro was not on inwhile which he threatened a civilian with a

According Russell,weapon. to “Laro was also asked to submit to
polygraph concerningexaminations other incidents. all cases,In it was

this,determined that he was being turn,not truthful and in resulted in
beingcourt cases tainted.” Russell also thatnoted the Boxford Police

Department sent to a psychologist,had Laro who concluded that “Laro
not gunshould be entrusted with a badgeand and that he should be

counselling.”referred to
TrooperWhen Matthews interviewed regardingLaro the State

position,Police Laro personneldescribed his Boxford file as “full of
with iffew, any, complaints,”commendations and stated that he was

Adisciplined. trainingnever review of Laro’s and commendations
his applicationlisted in disclosed that the originatedcommendations

Fame,from American only requirementsthe Police Hall of the for
were police department positionwhich a tenand a dollar fee. Laro also

herepresented that had been to sponsoredselected attend schools by
military organizations,elite hewhich could not uponsubstantiate

questioning, stating that “the Army must have lost the ofrecords his
having these addition,attended schools.” In there reportswere two
from fellow officers of incidents of inappropriate use of andfirearms
reports Laro,from former describingco-workers of ashim a and“liar”
“not to be trusted.”

personnelDetective Laro’s file at the Franklin DepartmentPolice
further, information,revealed similar ofsome it regarding Laro’s

performance Franklin, Boxford,in and some in Massachusetts. The file
reportscontains of misrepresentationincidents of inappropriateand

use responseof firearms. In to Laro’s claim on his application thewith
departmentBoxford that he had attended a four week Alcohol

ProgramEnforcement at the Academy,Puerto Rico Police there was a
letter from its dean thatstatingassociate no Steven Laro had attended
such a course.

The Franklin Police alsofile included regardinginformation an
investigation conducted by Laro into the FamilyFranklin Planning
Clinic in 1990. The file indicated that telephonedLaro had the clinic
and demanded records one clients,for of its threatening the arrest of
personnel closingand the of the clinic if there compliance.was no
Claiming that his actions were by policeauthorized the chief of and the
county attorney, he indicated that the clinic was named in a “Class A

suit,”felony anyonethat a revoked,with medical license would have it
[attorneyand that “the general was] madhopping about this.”

This evidence plainly would have been to uponuseful the defendant
cross-examination of TheLaro. State concedes that the evidence is

fact,tofavorable the Inaccused. the file indicates that Franklin Police
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Boyd telephonereceived a call in March 1991DouglasChief from
Lyons, attorney general, stated,the office of the who youWilliam of “If

Franklin, youItonight Sgt.homicide in would instruct that Larohad a
any capacity.”the innot involved in casebe

requiresthe failure to disclose the evidenceTo determine whether
lightreversal, must review the evidence in of the role Laro’swe

trial, lightin and in of the thetestimony relationshpthe ofplayed
strategy. Agurs,See atthe defendant’s trial 427 U.S.evidence to

in the of theThe absent evidence “must be evaluated context113-14.
inquiry, that other evidencerecord.” Id. at 112. In this the factentire

guiltyto is not dispositive.find the defendant Statemight be sufficient
(1989).Elwell, 607, 1002, 1007 keepA.2d must599,132 N.H. 567 Wev.

or toincomplete response Brady requestthat an incorrect ain mind
attorney strategyfrom acompetent pursuinga defensemay preclude

addition, keepeffective. In we must inwould have beenpotentiallythat
in thedifficulty reconstructing, post-trial proceedingamind “the of

the trial would have taken had the defensethat the defense andcourse
by prosecutor’s failure to disclose the evidence.misled” thenot been

admissibility of theat 683. We need not determine theBagley, 473 U.S.
find that the evidence is material toIt is sufficient for us tomaterial.

presentation (empha­of the defendant’s case.” Id.orpreparation“the
added). the demonstratesThe evidence is material unless Statesis

the undisclosed evidence would nota doubt thatbeyond reasonable
the verdict.have affected

Boyd, charge”“in ofaccount, and that of Chief Laro wasBy his own
ofand murderinvestigation disappearanceinto thepolicethe Franklin

the “master file” on theupdatedmaintained andFogg. LaroLucien
investigating theyofficers as discovercase, reports fromwhich contains

primary witness whoLaro was the State’sevidence.and collect
investigationwhen theFogg’sof residencetestified to the condition

warrants, and, byfor of searchthe affiant a numberbegan. Laro was
through”funneled him.testimony, paperwork“all the washis own

spontaneousthe defendant made aaddition, Laro thatIn testified
Only present when the defendantcustody. Laro waswhile inconfession

toI didn’t mean hurtsorry happened.itallegedly stated, “I’m
officersto other whenAlthough defendant confessedtheLuci[e]n.”

ofupheldhas the voluntarinessinterrogation and this courtunder
1081-82, the446, A.2d atLaurie, 135 at 606confessions, see N.H.those

interrogationnot made while underonlythe oneLaro confession was
officer.interrogatingtoor an

Laro, andvigorously cross-examinedfor the defendantCounsel
the case. Foraspects ofwitnesses, regarding substantiveStateother
early in thethe decisionraised aboutquestions wereexample,

in the crime.suspectpossibleto anotherinvestigation pursuenot
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issue, however,Because no evidence was made available on the the
credibility.no direct tochallengedefendant made Laro’s

testimony directlyLaro’s went the of guiltto issue the defendant’s
allegedto the spontaneous addition,when he testified confession. In a

major strategyelement of the defense at trial towas discredit the
police. regardingbehavior of the The withheld evidence Laro’s

employment history playedwould have a role in strategy.that After
considering the nature of the in oflight record,evidence the entire we

conclude, beyond doubt,cannot a reasonable thethat undisclosed
haveevidence would not affected the verdict.

prosecution’sThe failure to disclose the evidence violated the
rightconstitutional toHampshire present proofs.New all favorable

Because the defendant was rightdenied this constitutional hisat first
trial, superiorwe reverse the court’s denial of his motion for a new trial

the superiorand remand matter to the for acourt new trial.

Reversed and remanded.

J.,THAYER, dissented; the others concurred.
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