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Dictionary 1961).(unabridged It is clear from2050 aInternational
department of labor decisionNagel’s reportDr. and of thereview of

“secondary” was intended to meanNagel’s use of the wordthat Dr.
degree,topresent symptoms, at least some derivepetitioner’sthat the

injury.his 1982 work-relatedfrom

determination that there was “no reference tohold that theWe
original“no connection found” between theinjury” anda work-related

erroneous and unreasonable. Seeinjury present impairmentand was
Gunzel, 498, Accordingly,124 at 471 A.2d at 1190. weN.H.Petition of

hearingof for a de ondepartmentmatter to the labor novoremand this
what, any, ofportion petitioner’sto if thethe merits determine

1992 is a ofbetween 1987 and result his 1982impairmentincreased
injury.work-related

Reversed and remanded.

All concurred.
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Rood, Manchester,of and MichaelBackus, Meyer, Solomon &
ofcounsel, EmployeesState Association NewReynolds, general

brief,Inc., Concord, Reynoldsand Mr. on theMeyer{JonofHampshire,
theorally), petitioner.Mr. forMeyerand

Moore,Howard, general A assistantattorney {MarthaR.Jeffrey
and for theorally), respondent.on the briefattorney general,

Booker, thepetitioner, appealsThe Jorel from decisionBROCK, C.J.
(board) affirmingBoard aHampshire AppealsPersonnelof the New

warning regardingon statements thedisciplinary based certain New
(DCYS) that heDivision for Children and Youth ServicesHampshire

He that DCYS violated RSAnewspaperto contendsreporter.made a
Constitution,I, Hampshire22 of the(1990), part98-E:l article New

the United States Constitution when itthe amendment ofand first
employee ongiving opinionsfor as an individual Statepunished him

the and its We reverse.concerning policies.Statematters
1991, publicof DCYS was under considerableIn summerthe

studyUniversitya of Mainescrutiny following the release of Southern
injured afterseriouslydied or wereeightof in which childrencases

Waldman,1991, Eric aearly September reporterIncontact with DCYS.
Hampshire Sunday, dayspent an entire at thefor SeacoastNew
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aboutresearchingoffice of DCYS an article “whatdistrictPortsmouth
being soemployee agency heavilyan at an that wasit like to bewas

arranged byin DeputyThe visit had been advance DCYScriticized.”
Pidgeon knowledgeconducted hisRobert and was with andDirector

also interviewed for and in thePidgeon quotedwas article.approval.
petitioner’s warningthecomments that letterparticular promptedThe

during the of an conducted outsidewere made course interview the
September 8,during petitioner’s day.a break in the work Onoffice

entitled, they theyif1991, do; don’t,”article “Damned damned ifthe
petitioner quoted stating,The was asnewspaper.in theappeared

are inHampshirekids in New who far worse condition“There are than
the intervened in their lives .... There[S]tatewere before arethey

today inefficiency [DCYS].”be alive but for the ofkids who would
appeared, Pidgeon and officialAfter the article another DCYS met

sought specific information to whichpetitionerwith the and the
Pidgeonhe madepetitioner referringwas when the statements.

meetingof a onmeeting subsequentthe that andconsidered results the
unsatisfactory, warningto be and issued lettersubjectsame the on

26,1991.September
grounds. First,warning separate warningThe was issued on two the

to the ofresponse petitioner’swas in “utterance unsubstantiated
related to the deaths of children.” The letter stated thatstatements at

directlymeetings publication article, petitionerafter of the thethe
specific regardingthat no“acknowledged [he] had information the

children, onlyany [he]of and that the information haddeaths was
yearsover halfhearsay gleaned [social worker].”five and one as a The

rests on the contention that thewarning petitioner’salso “statement
byqualified stating personal opinion,”[his]was not that it was and

any person reading [his]“thus thatthat statement would assume it
professional capacity.”[his]was made in

unsuccessfully exhausting appealAfter his withinremedies the
petitionerand the division of the toagency personnel, appealed the

personnel appeals hearing,board. After a the found thatboard the
petitioner making“not disciplined derogatory unpopularwas for or

[DCYS], makingstatements about but for unsubstantiated statements
relationship inefficiency atabout the between DCYS and the deaths of

The may“[w]hilechildren . . . .” board concluded that there be a fine
opinionbetween the of ofdistinction statement and the statement fact

case,in petitioner]this made a statement he offered as[the which a
fact, not as a and couldopinion,matter of matter of which he later not

warningThe the onupheldsubstantiate.” board letter based RSA
98-E:l.

appeal,On we will the board if it an error ofreverse made law
satisfied,or is clearby preponderanceif “the court a of the evidence
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unjustit, that order is or unreasonable.” RSA 541:13before such
(1974). tofindings presumedof fact are be lawful andThe board’s

Id.reasonable.
the applied chapterwhether RSA 98-EBefore we consider board

the between andcorrectly, relationship chapterwe must determine the
speechregarding rightsthe free ofjurisprudencepreviousour

rightsspeech governmentBecause the free ofgovernment employees.
protectionare at least as much theemployees granted under New

Constitution,as under the United States weConstitutionHampshire
Ball, 226, 231-32,124analysis, State v. N.H.separatemake no federal

347, (1983), and cases aid to ourcite federal as an471 A.2d 350-51
(1985).590, 594, 1139,v. 126 493 A.2d 1143Maya,State N.H.analysis.

government,thefirst amendment law that whenIt is settled
respect rightsfirst amendment of itsas an must theacting employer,

(1983).138,Myers, protected461 U.S. 142 To beemployees. Connick v.
standards, governmentthe employee’sfederalunder constitutional

concern,publicof and employee’smust to a matter thespeech relate
by anynot beexpression outweighedin on the matter mustinterest

State,cause to “the interest of the as aninjury speechthe could
promoting efficiency public performsin the of the services itemployer,

Pickering Education, 563,v.through employees.”its Board 391 U.S.of
1976,U.S. In the(1968); Connick, appliedsee 461 at 142. we568

of aupholdthe first amendment to the dismissalPickering test under
forhad been terminatedemployee who insubordinationgovernment

regarding a matter of concern.upon public publica statementbased
458-59,Thomson, 453, 187,116 363 190-91Bennett v. N.H. A.2d

(1977).dismissed,(1976), 429 U.S. 1082appeal
1979,1979, chapterthe LawslegislatureIn enacted RSA 98-E.

“a fullchapter provides employeeRSA 98-E that each State has433:1.
angive opinionsto and as individual on allright publicly discuss

chapterstate and its RSA Theconcerning policies.”matters the 98-E:l.
interfering any wayfrom “in theprohibits any personfurther with

speech, by anyof full criticism or disclosure stateright freedom of
(1990). onlyRSA 98-E:2 The limitation on a Stateemployee.”
speech mayfree the statute is that oneemployee’s exercise of under

orprivilegedconfidential or records communications. RSAnot disclose
(1990).98-E:3

98-E:l, (1988),21:2 indicatesplain readingA of RSA see RSA
rightsState to freedom ofprotects employees’that the section

broadly Courtexpression Suprememore than the United States
Pickering. Churchill,See 114 S. Ct.under Waters v.jurisprudence

(1994).1878, balancing appliedthe test we in Bennett1884-85 While
right togovernment employee’s speech,limits on a free RSAplaces
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grants employees right”State a “full to publicly98-E:l discuss all
matters, “give opinionsand to as individual on all mattersan
concerning policies.”the state and its We conclude that this section

rightsto free a State employee’s speech imposedserves from the limits
Pickeringby balancingthe and Bennett test. The fact that the

legislature specifically excepted only the disclosure of confidential
right”communications and records from this “full strengthens this

See RSA Accordingly,conclusion. 98-E:3. we will not balance the
firstpetitioner’s against government’samendment interests the

analyzeinterests under Bennett. We the warning solelyDCYS letter
chapter 98-E.under RSA

important analysisMost to our is language itself,the of RSA 98-E:l
employee may “givethat a State opinions as an individual” on matters

of State concern. No one contests that the content petitioner’sof the
statements addressed a great Therefore,matter of State concern. we

petitionermust consider whether the gave “opinionshis as an
inindividual” this case.

interpret statutes,When we our task is to legislativedetermine
intent, withbeginning languagethe of the statute itself. Silva v.

(1980).Botsch, 600, 601, 301,120 N.H. 420 A.2d 302 “When that
language plainis and unambiguous, we need not beyondlook the
statute for further legislativeindications of intent.” Id. When

statutes,interpreting we statutoryto words and phrases“ascribed
meaning,their usual and common unless the suggestsstatute itself

otherwise.” Id. The common meaningand usual of “individual” is “a
single particularor . . being. human as contrasted with a groupsocial
or institution.” WEBSTER’S THIRD NEW INTERNATIONAL DICTIONARY

1961).(unabridged1152 ed. An “opinion” is commonly understood to
view, judgment,be “a appraisalor formed in the mind about a

particular particularmatter or matters.” Id. at 1582.

In warning letter,the Pidgeon stated petitionerthat the did
qualifynot byhis remarks “stating that it was personal opinion,[his]

[and any personthat] thus reading [his] statement would assume that
it professional[his]was made in capacity.” We consider these to be two
separate issues. We note initially that RSA grants protection98-E:l to
speech made “as an individual.” We consider the relevant distinction to
be petitionerwhether the spoke as an individual or as a spokesperson

DCYS,for rather than spokewhether he as a citizen or as a citizen who
happens employeeto be an of DCYS.

The record contains no petitionerevidence that the indicated to
Waldman that his representedstatements positionthe of DCYS. At the
hearing, when asked whether the petitioner was speaking in his
capacity as a social worker when he remarks,made the Waldman
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talking to him asa social worker. I was anthat wasreplied “[h]e
any particular capacity,him to in butrespondI askindividual. didn’t

worker, obviously why talkingI’m to him.”and that’s Ashe’s a social
hearing:stated at thepetitionerthe

Imyself speakingI believe was forspeakingI for ....was
individual, agency.of theknowledgewho hadmyself, as an

time, longas as I’mI’m social worker all theObviously, a
citizen, Ibut I as a as Jorel.by agency, spoketheemployed

mymy feelingsof and of beliefs.spoke

to bepetitioner’swhether he considered the remarksaskedWhen
DCYS,positionor the ofof view Waldmanpointhis individual

agencythe official stance of theacknowledged a distinction between
stated, fact,Heemployees. “[i]nof that’sfeelingsthe individualand

day, to officialPidgeon, previous getMr. the thewhy I interviewed
word,understandingthe of theGiven commonagency.”of thepositions

case, we conclude that thethe circumstances of this“individual” and
as he made his remarks tospeaking an individual whenpetitioner was

Portsmouth, Comm’rs,Bd. Fire 137Appeal CitySeeWaldman. of of of
(1993) (“The769, as552, 770-71 conclusion to555, 630 A.2dN.H.

by publica official in[betweenthe line observationswhere
in anexpressedlife and the same observationsprivateinconversation

case.”).ofbyis driven the facts thecapacity] must be drawnofficial
languagethe waspetitioner’snext contends thatThe State

givencommentsbecause his were notchapterRSA 98-Eunprotected by
hearing, petitionerof the thea matter fact. Atopinion,as an but as

prefacedhe his remarks with “intestimony thatgave uncontroverted
remarks“in belief.” These were notopinion” my qualifyingormy

forWhen asked for the basis hisnewspaper,in the however.printed
todaythere were children who would be alive but forstatement that

DCYS,inefficiency petitionerof the stated:the

thespeaking generalities.I in Children have died in carewas
agency thingsdone in an inefficientagency.of the The has

the that if we had donepositionmanner. And I’ve taken
very strongadifferently, possibilitythere is a andthings

byhave a different outcome. I still standprobability we’d
I specificI deaths? Yes. Do knowspecificthat. ... Do know

togetherI thingsYes. And do believe that thoseinefficiencies?
I hold that belief.yes.were And stillpreventable,mean some

petitioner’s demeanor when he made theasked about theWhen
statements, replied:Waldman

feelings verythat he heldpetitioner] expressingwas[The
quitethat astrongly. obviously issue[]was he thinks[an]It
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about, deeplybit and is concerned about. He struck me as an
individual who deeplyis concerned about the role of DCYS

[it]and how at a time when itsfunctions services are
obviously quite desperately needed. I took him veryto be a
good system,critic of the participant it,because he was a in

whyand that’s playedhis comments an importantsuch role
my story.in

testifying board,While before Pidgeon agreedthe that there
are children who have died while under the control of DCYS. For pur­
poses opinion, appearsof this it that neither DCYS nor petitionerthe
disputed that DCYS suffers from inefficiencies and that children have
died while under the control of the agency. Whether petitioner’sthe
assertion relationshipof a causal between these two elements was
presented as a metter of fact or opinion question.of is the At oral
argument, the State conceded that if DCYS failed to remove a child
from the child’s home and the child subsequently died, the inefficiency
of arguablyDCYS could have been a cause of that child’s death. In its
decision, the board noted that there is a “fine distinction” between

opinionstatements of and of fact. We consider this distinction to be a
legal, factual,not a one. We find as a matter of law that the petitioner’s

regardingstatements the relationship between the welfare of children
inefficiencyand the of DCYS to have been his opinion,informed his

“view, judgment appraisal”or graveof this matter of public concern.
See Webster’s Third New DictionaryInternational at 1582. Accordingly,
his protectedstatements were under the plain meaning of RSA 98-E:l.
We do not decide today whether a employeeState would lose protection
under RSA 98-E:l if the employee made inaccurate ofstatements fact

discussingwhile publicly a concerningmatter the State or policies.its
For the foregoing reasons, we reverse the decision of the board and

order that the letter of warning September 26,dated 1991, be removed
from the petitioner’s file and records.

Reversed.

All concurred.


