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N.Howard, attorney general (<Joseph assistantLaplante,R.Jeffrey
theorally),brief and for State.attorney general, on the

defender, Concord,of briefappellate byE. chiefJames Duggan,
for the defendant.orally,and

J.)Superior (Fitzgerald,in found thejuryCURIAM. A CourtPER
Telles, aggravated felonious sexualdefendant, guilty ofChristian

(1986) 632-A:2(k)(current versionassault, 632-A:2, X at RSAESA
1993)). may testifyaappealissue on is whether witnessThe sole(Supp.

ofoverheard as a result thephoneof a conversationabout the contents
telephone.on an extension We affirm.eavesdroppingwitness’s

the of1989, parentsand his became foster thethe defendant wifeIn
1991, living in theJanuaryIn whilevictim, who was then fourteen.

While the victim washome, pregnant.the victim becamedefendant’s
Carter, an old of the victim’sWendy Vachon friendcare,in fosterstill

hermother, spend daysa few at home.invited the victim tobiological
homearrived at Carter’s onaccepted the invitation andThe victim

20,1991.February
visit, telephonean tothe Carter used extensionDuring victim’s

victim and theconversations between theeavesdrop telephoneon two
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questionThe second conversation revolved around the ofdefendant.
stopped menstruating.whether the victim had Carter notified the
Police engagingWindham and Rollinsford that the defendant had been

in with his minor child.sexual intercourse foster The defendant was
charged aggravatedwith one count of felonious insexual assault

(1986).632-A:2,violation of XRSA
trial, theAt the defendant’s State called Carter as a witness and

the of telephoneasked her about substance the conversations that she
objected, citing 570-A:6,had The RSAoverheard. defendant which

prohibits illegaladmission from eavesdropping.the of evidence derived
(1986). the juryRSA 570-A:6 The trial court excused and conducted a

During dire,voir dire of Carter. this voir Carter testified to the
following.

half an residence,Less than hour after her arrival at the Carter the
beganvictim an reachattempt by telephone.to the defendant For two

hours, repeatedly number,the dialed quicklyvictim the defendant’s
hanging wheneverup the defendant’s wife would answer. Because

long-distance,these calls were the victim used the defendant’s calling
number, givencard Carter,which he her. All this disquietedhad who

began worryto about the nature of the relationship between the victim
and the defendant.

followingThe at p.m.,afternoon 1:00 the victim again telephoned
defendant, they finally spoke.the and surreptitiouslyCarter removed
mouthpiecethe of an telephoneextension in her andhallway listened.

Carter heard the victim ask the defendant where he had been the
previous night and the telldefendant the victim that he would call her
back in an hour. The conversation ended.abruptly

suspicious,Still positioned byCarter the hallway telephoneherself
at p.m.2:00 and awaited the defendant’s call. The phone rang and the
victim picked up extension,answered. Carter her the mouthpiece still
removed, and listened to an intimate discussion between the victim and

Duringdefendant. victimconversation,this the and the defendant
discussed the possibility that the victim pregnant.was The defendant
told the victim that if pregnant, theyshe was would achoose name for
the child. The victim him,told the defendant that she loved missed
him, spendand wanted to time with him when she toreturned his
home.

Having completed dire,the voir trialthe court concluded that
Carter’s use of an telephone regularlyextension inutilized her home
fell ofprohibitionsoutside the RSA chapter 570-A. Thus the court

testify, juryCarter to the guiltyallowed and returned a verdict.
appeal, arguesOn the defendant illegally interceptedthat Carter the

telephone conversation,defendant’s and that the trial court therefore
violated 570-A:6 it testimony.RSA when admitted Carter’s The State
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fall within theeavesdropping did not statute’sthat Carter’sargues
prohibitions.'

chapterto of RSA 570-Adisagree as which versionpartiesThe
argues that the statuteThe defendant federalcontrols this case.

communications,interception and disclosure of wire 18forbidding the
(hereinafter(1970 1994) III),& TitleSupp.§§ 2510-2520U.S.C.A.
power adoptto lessHampshire Legislature’sNewthepreempts

Thus, defendant contends thatin that area. thestringent restrictions
(1986),RSA thechapterrendered invalid 570-Alegislationthe federal

oneavesdroppedthe Carter thein at time thatstatute effectState
version,He that the current RSAconcludesdefendant’s conversations.

(1986 this TheSupp. 1993),& therefore controls case.570-Achapter
however,conflict, because weneed not resolve thisdisagrees. WeState

legal stringenteven under the moreconduct wasCarter’sfind that
1993).(1986 Supp.570-A &chapterof RSArequirements

legislatureof the intent of thecourt is the final arbiter“[T]his
Johnson, 134of the statute.” State v. N.H.in the wordsexpressedas

(1991) omitted).498, and citation We570, 575, (quotation595 A.2d 502
language.of statute’s Greatanalysis an examination thebegin our with

277,Claremont, 270,135 N.H. 608 A.2dCityv.Lakes Co. ofAircraft
(1992). statutorytowe ascribe words and840, possible,845 Where

id.; (1988), andsee RSA 21:2 lookordinary meaning,theirphrases
statutory more thanlanguage permitsonly plainwhen theelsewhere

Belmont, 138See v. Town N.H.interpretation. Rallone reasonable of
(1993).1368,172, 174-75, A.2d 1369-70635

as “the aural or other“intercept”defineschapterRSA 570-A
of, orcontents of the wire oralof, recordingor the theacquisition

electronic, mechanical, oranyof otherthrough the usecommunication
1993). from570-A:l, exemptsThe statute the(Supp.IIIdevice.” RSA

electronic, mechanical, other deviceorofdefinition

. .any component [flurnished... or thereof.[a]ny telephone
in thebyor user a communication carrierthe subscriberto

by thebeingof its and usedcourse businessordinary
of business ....ordinaryor in the course itssubscriber user

1993).IV(a)(1) anprovisionthis creates570-A-.1, (Supp. WhetherRSA
impressiona ofeavesdropping questionis firstdomesticexception for

III,Title the federal law570-A resembleschaptercourt. RSAfor this
communications,of wireinterception and disclosureforbidding the

827, (1973), and we look313, 316, 307 A.2d 829Lee, 113State v. N.H.
construingus in thethat statute to assistinterpretingcasesto federal

See, 829-30;315-18,at 307 A.2d ate.g., id.Hampshire statute.New
(1992).575, 578, 849,618 A.2d 851Lamontagne, 136 N.H.State v.
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exception equipmentlaw’s for furnished and in theThe usedfederal
virtually 570-A:l,ordinary course of business is identical to RSA

IV(a)(l) 1993). III, electronic,(Supp. mechanical,Under Title an or
other device does not include

telephone anyany component thereof,... or . . . tofurnished
byor user a providerthe subscriber of wire or electronic

communication in ordinaryservice the of itscourse business
the inbeing byand used subscriber or user the ordinary

of its business ....course

2510(5)(a)(i).§18 U.S.C.A.
(10thIngle,In v. 944 E2d 1991),Newcomb 1534 Cir. a

eavesdropped telephonedefendant-mother had on conversations
sonbetween her and her ex-husband. The Tenth Circuit affirmed the

action,dismissal of the son’s Title III finding exemptionthat the
2510(5)(a)(i)§incontained 18 U.S.C. Congress’s“is indicative of

abjure decidingintention to from very questiona intimate of familial
relations, of privacythat the extent of family may expectmembers

omitted).within (quotationthe home vis-a-vis each Id.other.” at 1536
Other havejurisdictions Congressalso found that did not intend

proscribeTitle III to viaeavesdropping telephoneone’s own extension
See,inregularly used the home. e.g., Anonymous v. Anonymous, 558

(2d 1977).677,E2d 678-79 AnonymousCir. In v. Anonymous, the
tape-recordeddefendant-father had telephone conversations between

his daughter estrangedand his Anonymous,wife. 558 F.2d at 678. The
Second Circuit theaffirmed ofdismissal the wife’s action,Title III
noting that the eavesdroppingfather’s clearly“would not prohibitedbe
if it merelyconsisted of listening [sic]into daughter’shis wife’s and
telephone fromconversations an extension phone in apartment.his
Congress explicitly exempted activitysuch coverage byfrom the Act.

2510(5)(a)(i).” (footnote§See 18 U.S.C. Anonymous, 558 F.2d at 678
omitted).

We the ofanalysisfind these persuasive.courts interpretThus we
IV(a)(l) 1993)570-A:l,RSA (Supp. as creating exceptionan absolute

for telephonesextension used in the byhome the oruser subscriber.

Affirmed.

JOHNSON, J, Batchelder,with whom J., joined, concurred
specially; the others concurred.

JOHNSON, J., concurring specially: agree 570-A:l,I that RSA
IV(a)(l), telephoneswhich exempts “in ordinaryused the of [thecourse

or business,”user’s]subscriber’s telephonesembraces extension used
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However, majority’s espousalthe of andisagreeI within the home.
telephones.exception for such extensionunconditional

considering eavesdropping settingsin commercialFederal courts
evaluatinganalysis in the ordinarinessease-by-caseinengageregularly

See, e.g., v.interception.of Watkinstelephoneinstanceparticularof a
(11th577, 1983); BriggsCir. v.Co., 582-83Berry & 704 F.2dL.M.
(5th414, 1980); Campiti v.Co., 630 F.2d 420 Cir.Air FilterAmerican

1979).(1stWalonis, 387, 392 Cir.611 F.2d
inemploying case-by-case analysisarationale forI nosee

1178,Otto, 831 P.2dsettings. PeopleSee v.but not domesticcommercial
(1992).denied, Thus, rejectI would a113 Ct. 414(Cal.), cert. S.1190

permit eavesdropping in domesticwouldgeneral approach that
Instead I wouldparticularthe circumstances.regardless ofsettings,

had ato the overheard conversationparticipantswhether theconsider
remain andprivate,their discussion wouldexpectation thatsubjective

society deems reasonable.were ones thatexpectationssuchwhether
575, 579,(1986); Lamontagne,v. 136 N.H.570-A:1, II StateSee RSA cf.

(1992) chapter tointended RSA 570-A849, (legislatureA.2d 851618
(E.D.463,Kratz, 476 Fa.Supp.v. 477 F.right to Kratzprotect privacy);

context).1979) (Title I believeprivacyof in domesticrightIII protects
privacy distinguish telephoneextensionexpectations ofthat reasonable

unacceptablewhich areordinaryas from thosemaythat be vieweduses
privacy.” J.protectseeks to conversationalthat values andsociety“in a

Eavesdropping (1990).3.6, 3-105§ atCarr, of ElectronicThe Law
fourteen,caretaker. Atsingle,a consistentHere, the victim lacked

her mother. She resided with herliving withstoppedvictim hadthe
to shelter formovinga before aapproximately weekgrandmother for

two monthsapproximatelyin shelter forgirls. remained theThe victim
and her husbanddefendant’s foster child. Carterbecoming thebefore

frequentlyvictim had visitedall her life. Theknown the victimhad
at their home.holidaysoften had celebratedfamily andwith the Carter

Carter,expected thatcircumstances, the victim should havetheUnder
duringguardianthe role of thefamily friend, would assumeoldan

visit.victim’s
in andMoreover, eavesdropping purposewas limited bothCarter’s

eavesdroppingHer was notthe conversations.time. did not recordShe
in her home.monitoring telephoneof callspracticepart generalof a

the defendant’ssuspicions aboutspecific, well-foundedhadCarter
of concernvictim, eavesdropped only outand sherelationship with the

residing her home.victim, temporarily ina minorfor the
a minor cannotrelations withillicit sexualA who hasperson

try obtainwill not tominor’s caretakersreasonably expect that the
by eavesdropping onconcerning minor’s welfaretheinformation

Accordingly, I would findconversations.telephonepotentially revealing
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eavesdroppingthat Carter’s “in ordinaryoccurred the course of [the
(1986)business,”user’s]orsubscriber’s and that RSA 570-A:6 did not

prohibit testimonythe of heradmission at trial.

BATCHELDER, J., injoins specialthe concurrence.
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