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conditionallymanslaughter conviction andsum, we reverse theIn
trymayThe elect to the defendantconviction. Statevacate the assault

realizingcharges just manslaughter,or for that theagain on both
mayitonly charge,on one or have themay punishedbedefendant

reinstated,and sentence in which case theconvictionassault
be dismissed.manslaughter charge must

reversed;convictionManslaughter
vacated;conditionallyassault conviction

remanded.

All concurred.
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Burns, Schulte,Bryant, Hinchey, Cox & P.A. of Dover {James II.
on the brief and orally), plaintiff.Schulte for the

Smith,&Upton, Sanders of Concord Upton brief,{Gilbert on the
orally),and Russell F. Hilliard for defendant R.A. Earnhardt Textile

Division, Inc.Machinery

Starr, Peters, Dunn &Wadleigh, Chiesa, of Manchester B.{Dean
on the brief andEggert for defendantorally), Mills,Blumenthal Inc.

HORTON, plaintiff, Hancock,J. The appealsSteven from an order of
J.)Superiorthe Court {Fitzgerald, directing a verdict for defendant

(Blumenthal)Mills,Blumenthal Inc. in his action negligencefor and
liability. Atstrict the close of the plaintiffs evidence, the trial court

granted Blumenthal’s motion for dismissal or directed verdict on the
ground plaintiffthat the producefailed to evidence sufficient proveto
that Blumenthal ever machineowned the upon which the plaintiff was
injured. We affirm.

plaintiff injuredThe was in the course of employmenthis at
Lily/GreatFacemate Pond Falls Company (employer) while operating a

textile machine known as an “inspection frame.” plaintiffsThe
injuries occurred when his hand was sucked into the rollers as he tried

steadyto inspectionthe machine. The uponframe plaintiffwhich the
injuredwas was one of four similar employermachines his purchased

from defendant R.A. Earnhardt MachineryTextile Division, Inc.
(Earnhardt), a reseller of used machinery.textile At trial the plaintiff
alleged that purchasedEarnhardt from Blumenthal all four of the
machines that it sold to the employer. Blumenthal argued that it sold
only three machines to Earnhardt and that the fourth must have come
from some other source. plaintiffsAt the close of the evidence,

motion,Blumenthal made a granted,which the court for dismissal or
grounddirected verdict on the plaintiffthat the presented no evidence

from which a juryreasonable could conclude that the inspection frame
upon which plaintiff injuredthe was came from Blumenthal.

primaryThe issue in this case is whether the trial court inerred
determining that no rational juror could find that Blumenthal ever

inspectionowned the frame upon plaintiffwhich the injured.was “In a
civil proofaction the burden of is generally plaintiffon the to establish

by preponderanceits case a of the evidence.” Dunlop Daigle,v. 122
(1982).295, 298, 519,N.H. 444 A.2d quite520 “It is clear that an

essential element of the plaintiffs case the[is] identification of the
named defendant as the or suppliermanufacturer of the defective
product.” Keeton,W. Prosser and Keeton on the Law of Torts

(5th 1984).103,§ at 713 ed.
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granted only“A for directed verdict bemaymotion if the trial
determines, consideringafter the construingcourt evidence and all

favorably non-moving party,therefrom most to the noinferences that
isjuror non-moving partyrational could conclude that the entitled to

579, 582, 504,James,v. 134 595any relief.” Goodwin N.H. A.2d 506
(1991). ruling on auphold“We will the trial court’s motion for directed

supportsthe the conclusion that the trial court didverdict when record
nodetermining jurordiscretion in that rational could findnot abuse its

(citation583,non-moving party.” Id. at 595 A.2d at 507 andfor the
omitted). [only]“A is to a directeddefendant entitled verdictquotation

[juror][a]no from which reasonable canif the offers evidenceplaintiff
Drop Realtybeen sustained.” Anchorproofinfer burden of hasthe

674, 678, 339,Co., 126 496 A.2d 342Fire Ins. N.H.Trust v. Hartford
omitted).(citation(1985) quotationand

testimonywas no direct that theconcedes that thereplaintiffThe
byever owned or sold Blumenthal. Thequestionmachine in was

however, contends that the circumstantial evidence wasplaintiff,
for directed verdict.to defeat the motionsufficient

atfollowing purchasedwas admitted trial. BlumenthalThe evidence
Supplyfrom Unlimited Textileinspection framesfive identical

lading inspectionreveals that four framesCompany 1976. A bill ofin
instorageto Earnhardt for 1981. Thefrom Blumenthalshippedwere

thefor Blumenthal testified that one of fourvice-presidentexecutive
to was sent back to Blumenthal’sthat was sent Earnhardtmachines

by Pricepurchasedwas never Earnhardt.in Orleans andfacility New
the9, 1982, employerfrom Earnhardt toMarchquotations dated

framesninety-six inspectionhad three inchthat Earnhardtreveal
could be cut down toeach and that these machinesfor $6500available

quotationsThe further indicatefor each.seventy-two inches $7500
forinspectioninch frame availableseventy-twohad onethat Earnhardt

31, 1982,MayEarnhardt datedBlumenthal toAn invoice from$5500.
inspectioninchninety-sixthreepurchasedEarnhardtreveals that

Inventory at Earnhardtcontrol sheetsfrom Blumenthal.machines
inspection machines that Blumenthalthe fourthat three ofshow

by Earnhardt andstorage purchasedto for wereshipped Earnhardt
inspectionsold a total of fouremployer. Earnhardtto thelater sold
from thepurchase orderMayin 1982. Theemployerto theframes
employerthe machines theindicates that two ofto Earnhardtemployer

and twoinches wereninety-sixwerefrom Earnhardtpurchased
seventy-twoa inchinjured onplaintiffThe wasseventy-two inches.

are no serialEarnhardt. Therepurchased fromthat wasmachine
machines.on thenumbers

inspectionfour framesthree of thejurythe observedOn a view
injured plaintiff.that theEarnhardt, including the onepurchased from
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remaining, seventy-twoOf the three were inchmachines two machines
ninety-sixand one was a inch machine.

plaintiff separate jurorThe offers two theories whichunder a
by preponderancecould have found a of the theevidence that machine

injuries onceplaintiffs bythat caused the was owned Blumenthal. The
plaintiff argues because the machines jurythat three which the viewed

similar,essentially jury reasonablywere the could have concluded that
it that those camelikelywas more machines from a sourcesingle than

separatefrom The aplaintiffsources. cites number of cases from other
jurisdictions similarity questionwhere was sufficient for the of identity

goto to situations thejurythe in where manufacturer claimed that it
See,did the item in question. e.g.,not manufacture Scott v. Aetna

(Mich. 1984).Co., 734,Insur. App.362 737 similarityN.W.2d While
may prove identityin a case ofidentity where the the manufacturer is
disputed, persuasivethese decisions have no value in this case because
Blumenthal neither manufactured these machines nor had them built
especially similarityfor itself. Thus is not fromevidence which a

jurorreasonable could conclude that Blumenthal once owned the
upon plaintiff injured.machine thewhich was

plaintiff arguesThe also thethat evidence asupports finding
that all four machines Earnhardt sold to the employer came from
Blumenthal, wouldwhich lead to the conclusion that uponthe machine

injuredwhich the was fromplaintiff came Blumenthal. The plaintiff
presented conclusive evidence that three of the machines that came

byfrom Earnhardt were once owned Blumenthal. There was no
evidence, however, jurorfrom which a reasonable infer thatcould all
four bymachines were owned ThisBlumenthal. inference would have
to be made in the face of the testimonyuncontroverted that one of the

originallymachines sent to for storageEarnhardt was sent back to
facility beingBlumenthal’s Orleans ratherNew than sold to

Although juror might rightfully rejectEarnhardt. a reasonable this
testimony, nothere is evidence that either testimonycontradicts this or

plaintiffs argumentotherwise the thesupports other than fact that
Blumenthal fourshipped machines to Earnhardt and Earnhardt sold
four theemployer,machines to the and absence of records regarding
the disposition facts, however,of the fourth Thesemachine. would not
permit jurora to it probablereasonable infer that was more than not

injuredthat the plaintiff was on a machine once byowned Blumenthal.
plaintiff injuredThe seventy-twowas on a inch Themachine. fact

purchasedthat three itEarnhardt resold machines from Blumenthal to
employer,the the employer ninety-sixthat ordered two inch and two

machines,seventy-two onlyand ninety-sixinch that Blumenthal sold
inch a onefinding purchasedmachines dictates that of the machines
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seventy-twowas cut down to inches. One of thefrom Blumenthal
by employerinch machines owned the therefore came fromseventy-two

machines,had inchseventy-twoThe twoemployerBlumenthal.
seventy-twono that otherhowever. There is evidence the inch machine

purchased from Earnhardt came from Blumenthal.employerwhich the
seventy-twoon inchinjuredthe was a machine showsplaintiffThat

injured seventy-twothat he on the machineonly possibilitya was inch
necessaryBlumenthal. The evidence tothat came from circumstantial

the of the mustfinding upon preponderancea based evidencepermit
not Danielsen v.finding reasonably probable, merely possible.make the

(Neb. 1980).Co., 858,294 861 WeManufacturing N.W2dRichards
juror plaintiffcould have concluded that the hadhold no reasonable
proving byof a of the evidence thatpreponderancehismet burden

plaintiffuponthe machine which the wasBlumenthal had once owned
injured.

thecontention that trial courtplaintiffsdo consider theWe not
plaintiffthe failed tolimiting argument juryhis to the becauseerred in

66,56,138Wong,for State v.appellateissue review. N.H.preserve the
(1993). bycross-appeal filed defendant470, 476 The635 A.2d

moot.Earnhardt is dismissed as

Affirmed.

All concurred.
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