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in Seethose Almota.are unlikein this caseimprovementsThe
(Ariz.1075, 1077Tuscon, P.2d812Industries, Cityv.Inc.Whiteco of

127,Agency, 417 N.W.2dDev.Minneapolis Com.1990); MatterApp. of
but1987). buildings,permanent(Minn. are notTheyApp.131

them in theso definepartiestheonly didfixtures. Nottraderemovable
property.personalto bethemalso foundtrial courtleases, but theland
the landrelationship withsymbioticnocreatesmaintenanceTheir

by the landland lessoron thebestowedthe benefitsbeyondlessor
location,tocase is relatedin thisexpectancyvalue to anAnyleases.

injury thereto is aland, anyandthefunction ofauniquelyiswhich
correctly rejected thecourtThe trialto assert.landownerfor theclaim

andimprovementssignHaim on theof renewalexpectancyvalue forof
taking improvements.of thethedamages forthevaluedproperly

Affirmed.

All concurred.
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Howard, Ramsdell,D. seniorattorney general {MichaelJeffrey R.
theorally),brief and forattorney general, on the State.assistant

(MarkLaw of Concord Sisti and& Sisti L.Twomey Offices,
brief,on and Sisti for theorally),Jonathan R. Saxe the Mr.

defendant.

Colbert,M.JOHNSON, defendant, appeals SuperiorThe James theJ.
J.) set aside four first{McHugh, denial of his motions to hisCourt’s

appealThe issues themurder convictions. on involvedegree
jurorfor a who became ill in thejurorsubstitution of an alternate

that thejury’s arguesmidst the deliberations. Colbert substitutionof
(current(1983) version at RSA 500-A:13violated former RSA 500-A:13

(1983 1994)), andright twelve-person jury& as as his to aSupp. well
counsel,of andHe also claims ineffective assistanceprocess.due

J.)(McGuire, failure to hold andSuperiorcontends that the Court’s
juror his to anrightsa with excused violatedcolloquyrecord the

his trial.process, presentdue and to be at We affirm.impartial jury, to
1991, four firstIn Colbert was indicted on counts ofNovember

daughters. pledthe his wife and three Hedegree murder for deaths of
trial,of At the start of the trial courtguilty by insanity.not reason

until of and thejurors, waitingfifteen the close evidenceempaneled
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fifteen as alternates.three of thedesignatetoits instructionsend of
beforeproceduresof theseColbertinformedtrial courtAlthough the

any time.to them atselection, objectnothe didjury
Fridaya withoutfour hours onfor aboutjury deliberatedThe

10:45following Monday. Atthethen reconvenedverdict andreaching a
Thedue to illness.jury was excusedof themorning, forepersonthethat

concerning thisany discussionsno record ofcontainstranscripttrial
dismissal, polledthe courtthat, following theonlyrevealsItdismissal.

juror, appointedillbias, one for thefor substitutedalternatesthe three
theirjury begintothe reconstitutedand toldforeperson,a new

brief, neverhis counselAccording to Colbert’sanew.deliberations
jurynew deliberatedTheprocedure.substitutionjurorto theobjected

sane, guilty,therefore onof andreturning verdictshours beforefor two
unconnected toraising claimsappealed,Colbertindictments.the four

substitution.jurorthe
decided State v.trial, this courtColbert’smonths afterThree

(1992), reversing a defendant’s309, 616 A.2d 469Dushame, 136 N.H.
violatedjuror substitutiona mid-deliberationbecauseconvictions

dischargedthat alternates be500-A:13, requiredwhichformer RSA
week,jury.the Within a Colbertof the case tofinal submissionupon

verdicts, citing Dushame. Colbert laterjury’sthemoved to set aside
verdicts,the obtained newmotion to set asidesupplementalfiled a

motions, claiming ineffective assistance ofcounsel, filed two moreand
record.adequateand lack of antrial counsel
motions, presented theon Colbert’s ColberthearingAt the

inclerk in an effort to filltestimony deputyof his trial counsel and a
servedregarding jurorin the substitution. Colbertgapsthe the record

trial, Superiorbut thejudge presidedon the who at hissubpoenaa
J.) quash Superiormotion to it. The(Gray, granted judge’stheCourt

J.) following findings:the relevant(McHugh,Court made

10, 1992],Monday, August10:00 a.m. the[onAt around
foreperson of theword from a bailiff that thejudge received

and told ofill. Counsel were summoned to chambersjury was
judge speaktherequestedDefense counsel thatthe situation.

counsel,ofpresencethe on the record but outside thejurorto
wasproblemnature of her and whether sheto determine the

left thedeliberating. . . . Defense counselable to continue
conference to confer with defendant.chambers

Bjornhearing,motion defendant’s trial counselAt the
how he met with defendant and informedLange recounted

determinejuror judgehim a was ill and the wouldthat
expressedjurorthe could continue. Defendantwhether

thetalking jurorto outsidejudgeconcern that the was the
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counsel, reassured him thatof but counsel it waspresence
lawyers present,that for neither side be and that thebest

on the record. .. .colloquy would be

received word from a bailiff thatpoint, judgeAt some the
vomiting. testimony DeputyBased on of Clerkjurorthe was

hearing 13, 1993,on May appearsKris at the motion itSpath
Clerk, judge’s instructions,acting spokethat the on the trial

beingconfirmed her condition. This thejurorwith the and
jurorthat thecase, judgethe determined was too ill to

discharged. colloquyand that she should be No wascontinue
conducted.

claims of error meritlesssuperiorThe court found Colbert’s and
his motions to set aside the verdicts.accordingly denied

court,appealthen filed a second notice of with this based onColbert
accepted appealissues. This court that andjurorthe substitution

his first one. We note that Colbert’s brief and oralconsolidated it with
inpointscontain no mention of the raised his first notice ofargument

Field,State v. 132Those claims are therefore waived. See N.H.appeal.
(1990).1276,760, 765, 571 A.2d 1279

jurorthat the trial court’sfirst address Colbert’s contentionWe
500-A:13,former RSA as well as his Statesubstitution violated

right twelve-person juryto a and his State and federalconstitutional
to due We deem these issues to be raisedrights process.constitutional

Dushame,As v. the trial court violatedappeal.as in a direct in State
Dushame, 314,136 at atRSA 500-A:13. See N.H. 616 A.2d 472.former

convictions, however, statutorycannot be overturned on thisColbert’s
Dushame, objectbecause, any aspectunlike he did not below to ofbasis

312, 470-71;at 616 A.2d at seeprocess.the substitution See id. also
(1992).954,587, 588-89, 607 A.2d 955 For theRyan,State v. 135 N.H.

reasons, process properlydue claim is not before us.same Colbert’s

jury issue, accuratelyColbertRegarding twelve-personthe
contemporaneous objection apply.rule does notnotes that our usual

(1986).561, 820, AHewitt, 557,128 517 A.2d 822State v. N.H.
jury only by express,twelverelinquishes rightdefendant the to a of

correctly points out that the trialpersonal Id. Colbert alsowaiver.
waiver, however,ais devoid of such a waiver. The absence of isrecord

rightnever surrendered his to airrelevant here because Colbert
Hewitt, by juryconvicted a ofjury. In the defendant wastwelve-person

thecase, foreperson replaced bythe ill was one ofeleven. In this
dismissed,merely thereby maintaining thejurors,alternate not

required complement of twelve.
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aargueto that trialin Dushameparagraphon adissent focusesThe
if thetwelve-person jury juryright to adefendant’sjudge violates a

statute, technically juror.a Thisnot, bywho ispersonaincludes
following it: doa sentence “Wehowever, is variance withatparagraph,

[ofof late substitutionimplicationsconsider the constitutionalnot here
Hence,315,at 616 at 472. theDushame, A.2djuror].” 136 N.H.a

inon issue before us thisby dissent is theon the dictaparagraph relied
moreover, expressed opinionthe thatLater, a unanimous courtcase.

right by juryto trialviolate defendant’s awould not alate substitution
Constitution, longso asI, Hampshire15 of the Newpartunder article

rights.”protect parties’theare utilized tomechanisms“procedural
(Alternate 100,Jurors), 103, 623 A.2d137 N.H.theOpinion Justicesof

(1993). establishingmechanisms a validindude1334, 1336 These
bias,for anddischarge, polling the substitutejurorforreason

104-05, 623deliberating anew. Id. at A.2dinstructing jury begintothe
sound,reasoning opinionin that remains and weat Our1337-38.

reaffirm it here.
right jury incorporatesto a trialA State constitutionaldefendant’s

Hewitt, 558,twelve,a see 128 at 517 A.2d atright jurythe to of N.H.
Smart,impartial jury,to a and see State v. 136820, rightand the fair

(1993).646, 1197, denied, 114 S. 309639, 1202,A.2d cert. Ct.N.H. 622
(Alternate Jurors), if a trialThus, the Justices courtOpinionunder of

precautions, late substitution satisfiesproperthe bothemploys
however,right by jury. precautions,to a trial Thesecomponents of the

of the theironly impartiality jurors,the fairness and not number.affect
unnecessary right aThus, precautions protectare to the tosuch

that, regardless proceduralIt of thetwelve-person jury follows
insubstitution does not itself violate aemployed,mechanisms late

twelve-person jury.to a the Justicesright Opiniondefendant’s of
(Alternate Jurors) by dissent;the on the wemodifies dicta relied

bythe the dissent.agreecannot with conclusions reachedtherefore
noted, impartial juryfair is violated when arightAs the to a and

contemporaneousaappropriate safeguards,to use buttrial court fails
appeal. Ryan,to issueobjection required preserveis this for 135Of.

(claim588-89, 607 A.2d at 955 that trial court’s nonrandomN.H. at
impartialto fair andforeperson rightselection of violated defendant’s

Hewitt,below);on not 128jury appealnot addressed because raised
560, (listing examplesA.2d at 822 where defendant’sN.H. at 517

Here,necessary relinquish right).topersonal waiver not constitutional
objection.nothere was such

State constitutional claims ofWe next address Colbert’s and federal
claims,of these Colbert citessupportineffective assistance counsel. To

orobject juror processhis to to thetrial counsel’s failure substitution
5Q0-A:13andexplain provisions partto him the relevant of former RSA
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I, Hampshire15 of the Constitution. Colbertarticle New notes that
judge speakingtrial counsel told him the trial waswhen his with a

illness,juror possible expresseda he concern about his counsel’sabout
theseabsence from discussions.

analyzingThe State and federal standards for an ineffectiveness
Pitts, 147, 151, 1356,138 635claim are identical. State v. N.H. A.2d

(1993). “Therefore, independently,while we decide the State issue1359
only help dealing issue,for in theusing precedentfederal its with State

result is the same under each constitution.” State v.analysisthe and
(1985) (citations361, 1349,Glidden, 359, 499 A.2d 1350127 N.H.

omitted).
ineffectiveness,his claim of Colbert mustproveTo

deficient,performance. . . show that counsel’s was[f]irst
requires proof egregiousthat counsel made such errorswhich

functioning as guaranteedthat counsel was not the “counsel”
Second,by proveconstitutions. the defendant must thatboth

the defendant such thatactually prejudicedcounsel’s conduct
that the result of theprobabilityis a reasonablethere

would have been different had counsel beenproceeding
competent.

Pitts, 151-52, (quotation635 A.2d at 1359 and citation138 N.H. at
omitted). context, to a inproveIn this Colbert’s burden difference “the

152, 1359,the id. at 635 A.2d at means he mustproceeding,”result of
haveprobability acquitted.a reasonable that he would been Seeshow

(1991).209,Chase, 212-13, 931,135 600 A.2d 934State v. N.H.

claim akey“The to an ineffective assistance of counsel is
Warden,prejudice.” Humphrey Cunningham,of actual v. 133showing

(1990).733, 763, “If the to727, 584 A.2d 767 defendant is unableN.H.
prejudice,such we need not even decide whether counsel’sdemonstrate

competence,”fell the standard of reasonable Stateperformance below
723,1, 5, (1985), prejudice498 A.2d 726 unless canFaragi,v. 127 N.H.

onlypresumed. “[Prejudice presumedbe is where circumstances
egregiousineffectiveness are so that the defendantleading to counsel’s

atany meaningful Humphrey,in effect denied assistance all.” 133was
omitted).737, 769 (quotationat 584 A.2d atN.H.

hereargues presume prejudicethat we should becauseColbert
him State to adeprived rightthe trial court of his constitutional

waiver. Asjury express, personal explainedwithout antwelve-person
jury. argument,a Hisabove, twelve-personColbert was not denied

Moreover,therefore, reviewingafter the record ofcannot succeed.
anyhe in effect deniedtrial, we cannot find that “wasColbert’s

omitted).(quotationat all.” Id.meaningful assistance
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prejudice resultingno claim of fromColbert makes actual his trial
errors, suggests onlyand thatattorneys’ alleged jurorthe dismissed

This,ofmay acquittal. course,have been a lone dissenter in favor of is
pure speculation, and Colbert nopresents evidence to substantiate it.

Pitts, 152,at at nothingSee 138 N.H. 635 A.2d 1359. Colbert cites to
probability jury acquittedshow a that the wouldreasonable have him.

that,Finally, argument by failingwe address Colbert’s to hold
colloquy juror illness,and with herrecord a the dismissed about the

rights presenttrial court violated his State constitutional to be at his
tried, impartial jury, process.to an and to due v. Brodowski,StateCf.

(trial(1991)197, 201,135 600 927925,N.H. A.2d court’s duty to
parte prospective jurors).record its ex discussions with Failure to

is, course, justiciablerecord a discussion that never took of not aplace
issue, but the trial court should have recorded muchas of the
proceedings regarding juror practicable,the dismissal as such as the

clerkdeputy so,court’s conversations with the and bailiff. Failure to do
however, The testimony post-trialwas harmless. at the hearing
provided review,adequate appellatean basis for and Colbert admits he

objectednever theto dismissal or asked to atreview a record trial. Cf.
(trial(1986)Castle, 649, 652, 848,State v. 128 N.H. A.2d517 850 court

duty partehas to its ex dire permitsrecord voir because record
appellate review, ensures impartial jury, protectsand opportunity to be
heard).

As lack of colloquy,for the a we find no inerror the court’s
decision delegate questioningto the task of jurorthe to its deputy

Vomitingclerk. is an sign illness, usuallyobvious of justifying
immediate dismissal whatever reportedthe cause. When the bailiff the
juror’s symptoms court,to the confirmation was all was required.that

this,For relythe was uponcourt entitled to its clerk.deputy Although
on appeal disputes juror’s condition,Colbert the true medical he does
not challenge credibility deputythe of the clerk explainor otherwise
why the misplaced. trial,court’s reliance on her was At onlyColbert

speakasked that the jurorcourt with the on the Itrecord. would have
been preferable the trialfor court to have told him asuch conversation
had not taken butplace, rightColbert had no on personalto insist a
colloquy jurorbetween court and theseunder circumstances.

Affirmed.

BATCHELDER, J., concurred specially; HORTON, J., dissented; the

others concurred.
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I in theBATCHELDER, J., specially: concur result reachedconcurring
view, rightIn defendant’s at issue in State v.by majority. my thethe

(1992),309, statutory right;616 469 was a weDushame, N.H. A.2d136
remedy rightfor violation of that becauseproperto be theheld reversal

integrity processof the deliberative ofupon“touche[d] thethe statute
315, 472, was therefore616 A.2d at and constitutionalid. atjury,”the

deprivedcase was not of athe defendant in thisin Id. Becauseflavor.
I cannot with theconstitutionally adequate jury, agreetwelve-person,

by requiredat trial toobjection the defendant wasthat nodissent
objectIt is this failure to that sets thisappeal.issue forpreserve the

Dushame.apart fromcase
objectto notmajority that trial counsel’s failure didwith theagreeI

Supremeof The United Statesassistance counsel.constitute ineffective
therecently inquirythe of ineffectivenessprejudicehas refinedCourt

deficientquestionon the whether counsel’sanalysis []to “focus
proceedingthe unreliable or thethe result of trialperformance renders

(1993).Fretwell, 838,113 S. Ct. 844Lockhart v.fundamentally unfair.”
directing jurythe alternate and thejudge, by pollingBecause the trial

anew, subsequentlyweproceduresthebeginto deliberations followed
(Alternate Jurors), 100,137 N.H.in the JusticesOpinionoutlined of
(1993), I that1334, cannot conclude104-05, A.2d 1337-38623

in as thus defined.prejudiceresultedcounsel’s omission

Dushame,byis v.HORTON, J., dissenting: This case controlled State
(1992). I not believe Dushame can be309, 616 A.2d 469 do136 N.H.

holding post-submission jurorI its onand would followdistinguished,
substitution.

suggesting that thebyDushamemajority distinguishwouldThe
defendant, us, object juryfailed to the substitutioncase before toin the

reject thethis crucial and wouldfind distinctionprocedure. It would
a of less than twelve injuryhe was convicted ofclaim thatdefendant’s

It would findHampshire Constitution.of the Newviolation
557, 561,Hewitt, 128 517 A.2dof State v. N.H.the rulesinapplicable

(1986), rightsto toobjection necessary preserveno is820, 822-23 that
jury rightthat to aof a constitutional and thechallenge the absence

only by express personal waiver. Itmay be waived anjury of twelve
jurors case, albeitdecidingtwelve the onethat there weremaintains

hadsuggestsIt that the defendantpost-submission.substituted
twelve-personhis to arightdid not surrendernothing to waive and

jury.
Dushame,rulingUnder the in theremy problem.liesAnd therein

case, only eleven. The structuraljurors deciding thiswere not twelve
precisely the same as existed in Dushame.in this case isjury problem

Hewitt, notobjection, byas dictated doesor absence of anpresenceThe
challenge.a Dushameof such structuralproprietycontrol the
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provideda violation ofspecifically right byfound a the New Hampshire
Constitution, independentthe free-standing right juryand to a of

says:twelve. Dushame

Hampshire juryThe Constitution aNew mandates that of
unanimouslytwelve must a guiltyreach verdict of before a

liberty may compromised. Hewitt,defendant’s be See v.State
(State(1986)557, 561, 820,128 517 A.2dN.H. 822

affords right jury twelve,constitution accused to of and
twelve”). stated,“twelve means As RSA 500-A:13 mandates

uponthat the submission of case to jurythe the the alternates
discharged”; short, they“shall be in are longerno members of

jury panel.the Once fromdischarged jury panel jurorthe a
by case,cannot be recalled the trial court. In a jurythis of

qualifiedonly jurorseleven decided the defendant’s fate. This
is in direct violation of our State constitutional mandate.

Dushame, 315,State v. 136 N.H. at 616 A.2d at 472.
Thus, againstwhen the case Mr. Colbert was to jury,submitted the

the were discharged, beingalternates the statute essentially
self-executing, and when the departed, althoughforewoman twelve

filled, onlyseats by “jurors.”were eleven were filled
majority opinion saysThe holdingthat its regarding the State

Constitution is consistent with opinionDushame and our reviewing the
post proposed legislation-Dushame amending 500-A:13, OpinionRSA

(Alternate (1993).Jurors),the Justices 100,137 N.H. 623 A.2d 1334of
languageThe quoted, and the in case,issue the later involved the due

process aspects substitution,of late not problemthe structural of a
missing juror.

I respectfully dissent opinionfrom the of the majority and would
reverse on the State constitutional twelve-man jury issue.


