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(BrianHoward,Jeffrey attorney general Graf,R. R. assistant
attorney general, orally),on the brief and for the State.

Barth, defender,Joachim H. public Laconia, byof brief and
for the defendant.orally,

BROCK, February 21, 1992, justiceC.J. On a Superiorof the Court
J.)(Dalianis, a authorizingissued warrant policethe to search the

defendant’s apartment person.and his Based on evidence seized
pursuant search,to the the chargeddefendant was possessionwith of
cocaine with tointent distribute in violation of RSA 318-B:2 (Supp.
1993). J.)Following hearing,a the Superior Court (Murphy, granted
the suppress,defendant’s motion to finding that the search was based
on a warrant in part I,issued violation of article 19 of the New
Hampshire Constitution. We affirm.

The State appeals, raising two forissues our first,consideration:
whether the superior court erred in finding that the search of the
defendant’s residence uponbased an anticipatory search warrant

part I,violated article 19 of the Constitution; second,State assuming
arguendo that anticipatorythe search warrant in this case was
impermissible, whether the superior court erred suppressingin the
evidence policeseized where the goodacted in faith in obtaining and
executing the warrant.

toSubsequent briefing argumentand oral court,before this the
State was notified that the defendant died on 2,March 1994. The State
filed a requestingmotion that we the indecide issues raised this appeal
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would to moot.though appearthe defendant’s death render themeven
rigidbound rules in whether anby determiningcourt is not“[T]his

rather, ismoot; questionthe of mootness a matter ofisappeal
550,Moody Cunningham,v.discretion.” 127 N.H.convenience and

(1986). in819, 821 Because the issues this case are553, 503 A.2d
public likelyinterest toissues” of and are“significant constitutional

litigation. Id.of them would avoid future Weagain,occur resolution
determine, therefore, serve a useful andopinion purposethat an would

State;Regionalmotion. Timberlane Educ. Ass’n v.grant the State’s Cf.
(1975).77, 713,79, 333 A.2d 714115 N.H.

Anticipatory Search WarrantI.
1992, the21, Bruce Hansen of PoliceFebruaryOn Detective Nashua

at 20for a warrant to search the defendant’s homeDepartment applied
709, Nashua,inDrive, Apartment personand the of theFarmKessler
dealingof of 318-B:2.defendant, drugevidence in violation RSAfor

of setsupport applicationaffidavit in the warrantDetective Hansen’s
followingforth, part,in the facts:

confidential,1991, independent,In October a secondVI.
individual, has furnished information to thereliable who

theDepartment which has led to arrest ofNashua Police
traffickers, informed the Policenarcotics Nashua

20Buildingthat individual withinDepartment an
Drive, in the ApartmentFarm SomersetKessler

being located on theapartmentthis secondComplex,
Rafael, a infloor, dealingname is cocaine dealerwhose is

includingweights kilograms.

1992,February second confidential individualIn theX.
suppliedin this affidavit who has reliablementioned

Police hasto the whichDepartmentinformation Nashua
traffickers, 20respondedof tothe arrest narcoticstoled

709, andDrive, ApartmentFarm while withinKessler
withthat made contact Rafael Canelo-Valdezapartment,

quantitya ofapartment purchasedand while within that
The substance wasdrug, suspectthe cocaine.narcotic

to the of theimmediately relinquished members Nashua
a field test whichDepartment who conductedPolice

illicit,.ofpresenceto the thepositiveshowed a reaction
Listed thedrug, cocaine. informant viewednarcotic

bybeen the Lawrencesuppliedwhich hadphotograph
and positivelyRafael Canelo-ValdezDepartmentPolice of

one the who is[sic]this individual as in sameidentified
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residing Drive,Farm Apartment 709,at 20 Kessler as the
ofdispensing quantitiessame individual cocaine from

that location.

1992,FebruaryXI. 21 theOn second confidential individual
in this suppliedmentioned affidavit who has reliable
to Departmentinformation the Police whichNashua has

to of respondedled the arrest narcotic traffickers to 20
Drive, Apartment 709,FarmKessler and while within

apartment quantitythat observed a of the narcotic drug,
cocaine.

however,magistrate,Hansen informed the inDetective that the events
yet expectedXI had occurredparagraph not but were to take place

evening. magistratethat same The then paragraphlater amended XI
theby striking adding expectedword “observed” and as“did was to

Hansen by magistrate[observe].” Detective was instructed the that the
onlywarrant could be executed if the informant observed ascocaine

paragraph Thereafter,described in XI. the informant the policeadvised
inthat he had observed cocaine the apartment,defendant’s and the

search warrant was executed.
superior grantedThe court the motion suppressdefendant’s to

during search, rulingevidence seized the that the issuance of the
I,partwarrant violated article 19 of the State Constitution. The court

“[u]nderconcluded that specific case,the facts of this it is found and
ruled the exclusionarythat rule suppressionmandates the of the

duringevidence obtained the search which was uponbased a
‘self-executing search warrant.’ The detached magistrate has
inappropriately delegated [her] constitutional function to the
prosecuting authority.”

arguesThe appealState on anticipatorythat search warrants should
upheldbe as valid generally and that the inwarrant the instant case

passes constitutional muster. The State contends that because a
magistrateneutral and detached made probablethe determination that

cause to search the defendant’s residence would exist after the
contingentoccurrence of the event questionand because there nois

that the affidavit probableestablished cause the contingentonce event
occurred, there was no of rightsviolation the I,defendant’s under part
article 19. The defendant the positiontakes that under the facts of this
case the search warrant tofailed withcomply the State Constitution

probablebecause there was no cause at the time the warrant issued to
believe thethat future event would occur. agreeWhile we with the
State that anticipatory search warrants do not categorically partviolate
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19, the defendant that this warrantagreewe with wasI, article
unconstitutional.

I, provides:article 19Part

from all unreasonablesubject righthath a to be secureEvery
person, houses, papers,his hisand seizures of hissearches

Therefore, all warrants to searchpossessions.and all his
contrary orright,. . are to this if the causesuspected places .

orpreviously supported bythem be not oathfoundation of
affirmation; suspected... to make search inand if the order

property, accompaniedbe with... or seize their notplaces to
objects orof the or of search ...special designation personsa

issued; cases,seizure; ought to be but in andand no warrant
formalities, by law.prescribedthewith

I, “requiring19 as aninterpreted parthave articleWe
byof cause a neutral and detachedobjective probabledetermination

760, 764, 1388,Kellenbeck, 124 474 A.2dState v. N.H.magistrate.”
(1984). person ordinarya “ofto search exists ifProbable cause1391

justified believing soughtthat what is will be foundbe incaution would
ifsought,. . that what is notto searched . andplacein bethe

crime, aimplements particularof a will aid inor fruits orcontraband
Jaroma, 423, 428,v. 128 514State N.H.or conviction.”apprehension

omitted).(1986) policeThe must1274, (quotations establish1277A.2d
that there exists “athey apply for a search warrantat timethe

sought; theyitems need notfindingof thelikelihoodsubstantial
doubt,beyond that thecertainty, or even a reasonablewithestablish

Decoteau, 106,v. 137to result.” State N.H.will lead the desiredsearch
omitted).(1993) determining1338, (quotation In111, 623 A.2d 1341

exists, the searchmagistratethe considerscauseprobablewhether
affidavit, oral statementssupporting anyandapplication,warrant

(1986); State v.See RSA 595-A.-4by applicant.oath themade under
(1975).167, 168682, 684, 371 A.2dDoe, 115 N.H.

that beenanticipatory warrant is “a warrant has issuedsearchAn
anecessary events have occurred which will allowbefore the

do transpire,if those events notpremises;search of theconstitutional
(2dGarcia, 699, 702882 F.2dvoid.” United States v.the warrant is

(1989). raise thedenied, Anticipatory warrantsCir.), 493 U.S. 943cert.
amay magistrateobtain from alaw officialswhether enforcementissue

fulfilled,that, allow aevent if woulda futureuponwarrant conditioned
persons in the warrant.and identifiedpremisesof thesearch

I,in article 19 that wouldlanguage partexpressThere is no
a time. In thissearch at futureof a warrant toprohibit the issuance

thereasoning superiorof the court thatdisagree thewithrespect we
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requirement probablethat cause “previouslyconstitutional be
oath orsupported by prohibitsaffirmation” the issuance of an

anticipatory language, rather,warrant. This precludes anysearch
being applicationfrom issued if the is not adjoined bywarrant sworn

settingstatements forth facts to thesupport probable cause
determination.

federal upheldSeveral courts have the use of anticipatory
search warrants under the fourth amendment to the United States
Constitution, primarily involvingin cases the deliverycontrolled of

See, (8the.g., Tagbering,contraband. United States v. 985 946F.2d Cir.
(5th1993); Wylie, 1990);United States v. 919 F.2d 969 Cir. United

(4th 1988).Goodwin,States v. 854 33F.2d Cir. The United States
Appeals recentlyCourt of for the First Circuit held that anticipatory

do persearch warrants not se violate the fourth amendment. The court
stated:

personnel magistrate reliable,[W]hen law enforcement aoffer
independent indicating deliveryevidence that a of contraband

likelywill very particularoccur a place,at and when the
magistrate conditions the warrant’s execution for the search
of onplace delivery, warrant,that that ifthe not overbroad or

defective,otherwise passes constitutional muster.

(1st 1993).Ricciardelli, 8,United States v. 998 F.2d 11 Cir.
The court involvingreasoned that in cases the controlled delivery of

contraband,

the putfacts forward in support of anticipatoryan search
warrant predicated plannedon deliverythe of tocontraband a
particular greaterlocation aestablish likelihood that the
contraband will be found there at timethe of the search
(which bewill contemporaneous with the arrival of the

so)contraband, or thannearly do put supportfacts forward in
of a more conventional search predicatedwarrant on the
known recent location of contraband the searchproposedat
site.

addition,Id. In the “inserting neutral,court reasoned that a detached
judicial officer as a rightsbuffer between a privacycitizen’s and
potential government overreaching equally. . . works as well in
connection with anticipatory magistratewarrants” because the must

probablestill determine “whether isthere cause to think that the
contraband will be at toplacethe he searched at the time of the
contemplated intrusion.” Id.



382

however,court, specific conditions for theset out issuance ofThe
“First, magistratetheanticipatory search warrants. must ensure that

preordained.event is both ascertainable and Thetriggeringthe
detectingthe officers’should restrict discretion in thewarrant

proportions.”the event to almost ministerial Id. 12.occurrence of at
“Second, contraband must be on a sure and irreversible course to'the

destination, of the destination be madeits and a future search must
Id.,contingent upon the contraband’s arrival there.”expressly cf.

703; Lowe,v.Garcia,v. 882 F.2d at United States 575United States
(6th denied, (1978);1193, Cir.), 439 U.S. United1194 cert. 869F.2d

cert,(7thOdland, 148, Cir.), denied, 419152 U.S.States v. 502 F.2d
(1974).1088

persuasive.logic Nevertheless,of the First CircuitWe find the
in were extended to the caseset forth Ricciardellieven if the conditions

contraband, itdeliveryaus, which does not involve controlled ofbefore
The warrant waswhy positionthe State’s fails.readily apparentis

in theobservinginformant cocainecontingent on the confidentialmade
supportThe in of the warrantapartment. affidavitdefendant’s

however, supportto a determination thatoffers no factsapplication,
and a “surepreordained”and onboth “ascertainablethat event was

was,transpiring. example,There for notoand irreversible course”
21, 1992, theFebruarythat onsupportto a determinationevidence

address, that theto the listed“respond”certain toinformant was
that there would beapartment,to the orgainwould accessinformant

If thethe informant to observe.forapartmentcocaine in the
way of oralbyinformationwas additionalmagistrate provided

notstatements wereby applicant,the thoseunder oathstatements
theappear forDetective Hansen failed tothe record andpartmade of

hearing.suppressionscheduled

part ofonlysatisfiescause to searchprobableThe existence of
bymust be madeI, 19. That determinationpartof articlethe mandate

Kellenbeck, 124 atv. N.H.magistrate. Statea and detachedneutral
68, 80, 522Bradberry, 1291391; see State v. N.H.764-65, 474 A.2d at

(1986) specially) (probable(Batchelder, J., concurring1380,A.2d 1387
officers, not lawby courtbe madedeterminations mustcause

officials). of this recordinterpretationonly plausibleTheenforcement
prior thecause to search toprobablenomagistratethe foundis that

observedthat he hadpoliceto thereportinginformantconfidential
outsuperior pointedcourtapartment. As thein defendant’scocaine the

there wasmagistrate concludedhearing, if thesuppressionat the
event, is that“why then itoccurrence of thatabsent theprobable cause

by deleting certainspecific commentmade such awould have[she]
futureuponit somemakingand conditionalin the affidavitlanguage
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superior rulingbehavior.” We therefore affirm the court’s that because
magistrate “inappropriately delegatedthe detached [her] constitutional

authority,”prosecutingto the this search warrantfunction was issued
I,partin violation of article 19.

argues weThe dissent that must undertake an independent inquiry
of probableinto the existence cause and concludes that even if the

theanticipatory portion redacted,of affidavit remainingis the
a matter law supports finding probableinformation as of a of cause. In

however,appeal, arguethis the State does not that superiorthe court
by failing sufficiencyerred to thereview of the affidavit absent the

contingent event, arguenor itdoes that we should undertake such a
Rather, thereview. State addresses its specific arguments theto

validity of this anticipatory search warrant under the State
Constitution, contending that “[t]hebecause determination that

theprobable cause to search defendant’s residence would afterexist
contingentof thethe occurrence event abywas made neutral and

magistrate,”detached “[t]hereand because is no question that this
probableaffidavit established contingentcause once the event

occurred,” there was no violation of the defendant’s rights I,under part
Accordingly,article 19. theorywe limit our decision “theto of the case

presentedas it has been to Valenzuela, 175,us.” State v. 130 N.H.
179-80, 1252, (1988).(1987), denied,536 A.2d 1256 cert. 485 U.S. 1008
Furthermore, transcripta review of the suppressionof the hearing, the

in ofsupportaffidavit the search application,warrant and policethe
report byfiled Detective Hansen of his Judgediscussion with Dalianis
at the time the search warrant was issued casts serious doubt anyon
finding probable supported byof cause the redacted affidavit.

ExceptionII. Good Faith to Exclusionarythe Rule

arguesThe State next that even if we agree superiorwith the court
I,that the search warrant part 19, oughtviolated adoptarticle we to a

good exception exclusionaryfaith to the rule under the HampshireNew
Constitution and reverse the suppressioncourt’s order. We hold that a
good exception is incompatible guaranteesfaith with the incontained

I,part article 19. The suggestiondissent’s ourthat discussion on this
merelyissue constitutes dicta is without foundation.

exclusionaryThe federal adopted byrule was the United States
(1914).Supreme States,Court in Weeks v. United 232 U.S. 383 The

Court held that evidence inseized violation of the fourth amendment to
the Federal Constitution must tobe excluded because use such
evidence would involve “a denial the rightsof constitutional theof
accused.” Id. at 398. The WeeksCourt established the ruleexclusionary

necessary corollaryas a to prohibition againstthe unreasonable
seizures, concludingsearches and that guaranteesfourth amendment
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meaningless prohibited governmentunless courts thewould be from
393-94.unlawfully seized evidence. Id. atusing

court, however, adopt exclusionarydeclined to a State ruleThis in
Hampshire, ayears following majorityWeeks. New likethe of

jurisdictions, then to the strict common law rulesubscribed that a
competent probative regardlesscourt must admit all and evidence of its

Mara, 463, 465, 922, (1951),78 924source. In State v. 96 N.H. A.2d
“In it been theexplained:Kenison this State has consistentJustice

century admit relevant evidence in criminalpractice for a to cases
illegally. Although. the federal excluding. . rule suchalthough secured

only 1914,in effect since it has never been followedhas beenevidence
(Citation omitted.) support position,In itsState.” ofapprovedor in this

Supremeof the Courtexpressed discomfort with “decisionsthe court
continuallyseem to exhibit a[which]to and seizurerelating search

466, 78 A.2dvacillating problem,”solution of the id. at atchanging and
adoptedof States had not themajoritya the924, and noted that

“[njeitherhowever,did, recognize thatexclusionary rule, id. The court
society the individual and bothsatisfactory to both andentirelyrule is

467, 925;78 A.2d at seesubject of abuse.” Id. at alsomay be therules
(1956).267, 125 774Tracey,v. 100 N.H. A.2dState

1961, required state courts toSupremeUnited States CourtIn the
prosecutions, recognizingexclusionary rule in statethe federalapply

tofutility relegating the Fourth Amendment theof“[t]he obvious
(1961).Ohio, 643, 652Mapp v. 367 U.S.of other remedies.”protection

by and seizures inevidence obtained searchesheld that “allThe Court
is, inby authority,that same inadmissibleof the Constitutionviolation

exclusionarytheat The Court reiterated thata Id. 655.state court.”
by provide remedyto a to thosethe Constitutionwas mandatedrule

addition,In the Courtrights are violated.fourth amendmentwhose
deter fourth amendmentexclusionary rule served tothenoted that

Id. 658-59.judicial integrity. atprotectviolations and
Calandra, (1974),414 U.S. 338v.Beginning with United States

federalbegan to retreat from theCourthowever, Supremethe
grand juryrule torefusing applyIn to theexclusionary rule.

exclusionarypurposethat “the of thethe Court statedproceedings,
of the searchinjury privacythe to thenot to redressrule is

is to deter futureprime purposerule’sInstead, thevictim ....
thereby guaranteethe of theeffectuateconduct andpoliceunlawful

.and seizures . . .”unreasonable searchesagainstAmendmentFourth
at 347-48.Id.

concluded(1984), the CourtLeon,v. 468 U.S. 897StatesIn United
ofrequire suppressionthedoes notamendmentthat the fourth

warrant, soconstitutionally defectiveto apursuantobtainedevidence
the warrant issueduponin faith reliancegoodactedlong policetheas
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magistrate.by a neutral and detached The heldCourt that evidence
by actingofficers in aobtained reasonable reliance on search warrant
a and neutralby magistrate, although ultimatelyissued detached found

cause,unsupported by probableto maybe be inadmitted the
ingovernment’s case chief. Id. at 913. Unlike its earlier opinions in

Mapp recognizedtheWeeks and wherein Court several interrelated
rule,to thepurposes exclusionary in Leon the positionCourt took the

ofpurpose policethat the sole the rule was to deter Id.misconduct. at
916. Court as longThe reasoned that as the in goodofficer acted faith

warrant,upon policereliance a there was no misconduct “and thus
nothing to deter.” Id. at 921.

requiredMapp Hampshire’sBecause applyNew courts to the federal
exclusionary remedy amendmentwhenever a fourth violation was
found, employthere was little reason to a exclusionaryState rule.

directlythis neverAlthough 1956,court returned to the issue after see
267,Tracey, 774,State v. 100 N.H. 125 A.2d atsince least 1983 our

implicitly recognizedcases have the existence of a State exclusionary
During time,rule. this same in reaction to federal decisions narrowing

scopethe and content of rights,fourth amendment we repeatedly
emphasized the importance undertakingof independent interpretation

guarantees.of our State constitutional Ball,See State 124 226,v. N.H.
347,231-33, (1983);471 A.2d 350-52 also v. Bradberry,see State 129

73, 522 at (opinion Brock, C.J.);N.H. at A.2d 1382 of State Koppel,v.
286, 291, 977,127 499 (1985);N.H. A.2d Sidebotham,979-80 State v.
682, 686-87,124 1377, (1984);N.H. 474 A.2d Settle,1379-80 State v.

(1982)214, 217-18,122 1284,N.H. 447 A.2d 1285-86 (plurality
opinion).

McGann,In v. 124 101,106-07, 571,State N.H. (1983),467 A.2d 574
we held that a warrantless search of the defendant’s vehicle violated

I,rights part 19, stated,his under article and the“Since fruits of that
provided primarysearch objectsthe basis for subjectthe that were the

of the motion suppress,defendant’s to that motion should have been
granted.” Similarly, Tapply,in State v. 318, 325-326,470124 N.H. A.2d
900, (1983),905 we held anthat ofinterview the defendant while in
police custody bemust excluded as evidence because of a violation of

rights I,the defendant’s part 19,under reasoningarticle that because
the illegal, “regardlessdetention was of the warnings,Miranda even if
there a waiver,were valid the article 19 and fourth amendment
violations stand bar useas a to the of the . . . at 326,statements.” Id.
470 atA.2d 905.

inAgain, Chaisson, 810,State v. 125 819, 297,N.H. 486 A.2d 304
(1984), we held rightthat the defendant’s to be free from an

I,unreasonable seizure under 19part article had been violated and
“anyordered that evidence obtained in rightviolation of this cannot be
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Silvestri, 522, 528,136 618See also State v. N.H. A.2dused at trial.”
(1992) (defendant’s suppresstomotion should have been821, 824

Constitution);State State v.illegalseizure was undergranted because
(1991)809, 77, (illegalSantana, 798, 586 A.2d 84 warrantless133 N.H.

I, 19 requires suppressionof article of theentry partin violation
evidence). however, itcases, explained whyof was theIn none these

forbids the use of such evidence.State Constitution
part I,inrequirement embodied article 19 wasThe warrant

general warrants and writs of assistance which hadto abolishintended
uponsearchessweepingto conduct basedby the Britishbeen used

specifying placesthe to be searchedsuspicions and withoutgeneralized
Tucker, 204, 206,v. 133 575 A.2dto seized. See State N.H.thingsor be

193, 194,(1990); Cavanaugh, 138 N.H. 635also State v.810, 812 see
(1993). I, adopted19 as ofpart partarticle was1382, WhenA.2d 1383

1784, therefore, plainlyits was topurposeinConstitutionthis State’s
satisfy requirementsthat did not theof warrantsprohibit the issuance

particularity.cause andof probable
I, safeguards privacy19partthat articlerecognizedcourt hasThis

Chaisson,See State v. 125government intrusion.fromprotectionand
764,301; Kellenbeck,v. 124 at 474816, at State N.H.at 486 A.2dN.H.

573, 580, A.2d119 N.H. 4091391; Theodosopoulos,v.at StateA.2d
denied, (1980); see State v.446 U.S. 983 also1134, (1979), cert.1138

(Batehelder, J., concurring76, at 1385N.H. at 522 Á.2dBradberry, 129
specially).

privateindividual’sis made into anentrythe[W]hen.
strong ofexpectation privacyathere existsdwelling, where

requirementgovernment intrusion, theprotection fromand
To have it otherwisestringent.particularlyisof a warrant

the most fundamentalone ofto] obliterate[bewould
of where officersgovernment,our formbetweendistinctions

theywhere are thelaw, police-stateand thetheare under
law.

and803, (quotations80at 586 A.2d atSantana, 133 N.H.v.State
omitted). forpreferencemanifests aI, 19 thusPart articlecitation

which could beefficiencyenforcementthe level of lawprivacy over
orcauseprobableto withoutpermitted searchpoliceif wereachieved

judicial authorization.
corollary tonecessaryexclusionary logicalrule a andasview theWe

unreasonableagainstprohibitionsfor whichpurposesachieve the
Flynn, 123State v.were constitutionalized.and seizuressearches Cf

(1983) of evidence268, (suppression273457, 465, 464 A.2dN.H.
359-C, appropriateisAct, chapterPrivacyof RSAin violationobtained

statute). we do notWhilethepurposes behindremedy vindicateto
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dispute that policedeterrence of misconduct is a central aim of the
seeexclusionary rule, Gravel,State v. 135 172, 181,N.H. 601 678,A.2d

(1991), disagree683 we that it is purpose.the rule’s sole
exclusionaryThe rule serves to redress the injury privacyto the of

guardthe search victim and compliance with probablethe cause
I,requirement partof article 19. Novembrino,See State v. 519 A.2d

(N.J. 1987).820, 856 the places parties“Enforcement of rule the in the
position they would have inbeen had there been ... no violation of the

rightdefendant’s constitutional to be free of [andsearches seizures]
made pursuant to warrants issued probablewithout cause.” Stringer v.

(Miss. 1986)State, 837, (Robertson, J.,491 So.2d 850 concurring). In so
doing, preservesthe rule also the integrity judiciaryof the theand

issuing process. Tucker,warrant See State v. 208,133 N.H. at 575 A.2d
at 813.

goodWe hold that the exceptionfaith incompatibleis with and
strongdetrimental to our citizens’ ofright privacy part I,inherent in

article and prohibition against19 the the issuance of warrants without
probable cause. support onlyWe draw not the history I,from of part
article 19 and the ourdevelopment jurisprudenceof under that
provision, but fromalso other thatStates have held goodthat the faith
exception is inconsistent with state requirementsconstitutional of

(Conn.probable Marsala,cause. See State v. 1990);579 A.2d 58 v.State
(N.M.Gutierrez, 1993);863 P.2d 1052 Carter,State v. 370 S.E.2d 553

(N.C. 1988); (Pa.v. Edmunds,Commonwealth 586 A.2d 887 1991); see
(IdahoGuzman,also State v. 842 1992);P.2d 660 People v. Bigelow,

(N.Y. (Vt. 1991).488 451 1985); Oakes,N.E.2d State v. 598 A.2d 119 As
Pennsylvania Supremethe Court concluded:

historically[0]ur Constitution has been interpreted to
incorporate a strong right of anprivacy, and equally strong

requirementadherence to the probableof cause .... Citizens
in this possessCommonwealth rights,such even where a
police “goodofficer in carryingfaith” out his or her duties
inadvertently the privacyinvades or circumvents the
strictures of probable adoptcause. To “gooda faith” exception

exclusionaryto the . .rule . virtuallywould emasculate those
safeguardsclear which have carefullybeen developed . . . over

the past years.200

Edmunds,Commonwealth v. 586 atA.2d 899.
“The framers did not safeguardsintend the of the warrant

requirement to merelybe circumvented by allowing law enforcement
officials reasonablyto act under the v. Ball,circumstances.” State 124

237,N.H. at 471 A.2d “[W]eat 354. simplyare unable ato sanction
practice in which the ofvalidity search mightwarrants be determined
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enough’ ofenough good‘close instead under thea of isunder standard
by I, of[part 19]mandated article our statestandard‘probable cause’

Marsala, 579 A.2d at 68. Because the searchState v.constitution.”
aupon probabledetermination ofthis case was not basedwarrant in
magistrate, we theneutral and detached affirmbycause made a

pursuant to thethe evidence seizedsuppressingcourt’s ordersuperior
search.

Affirmed.

J.,BATCHELDER, J., concurred; JOHNSON, specially;concurred
Horton, J.,Thayer, J., joined, dissented.with whom

JOHNSON, J., concurring specially:
separately,Brock. I writeof Chief JusticeopinionI with theconcur

inlanguage Thayerthe of Justicehowever, byI am saddenedbecause
majority “inventing]is newstates that thehis dissent which

are on the whimmay arguethat some basedprotectionsconstitutional
(Since identified, only plausibleare not the“some”majority.”theof

It beauthor, perhaps others. shouldgroup are the andin thatpersons
cited, use the wordarticle, as does notreviewthat the lawnoted

“whim.”)
nothing jurisprudencethe of ouradds toheightened rhetoricSuch

and, stress,I no one—whono one on thisI know ofState. court —
whim. hascome us on a Justice Scaliathat beforedecides the cases

many of his“gladiator.” I find the tenor ofjudicialadescribed asbeen
Lacovara,civility. Un-CourtlySeelacking insimplyto bedecisions

regrettablewould be thatJournal, 1994,Dec. at 50. ItManners, ABA
in the future emulate thiswould now orwriting of this courtthe

court, which heretoforehope that thisI wouldpractice.unfortunate
to ever morerhetoric, begin down the roadwould notsuchhas avoided

language.offensive

Trial Courtmajority that theTHAYER, dissenting: agreeI with theJ.,
J.) violated ourholding anticipatory warrantsin thaterred{Murphy,

to makemajority’s failureI with theConstitution, disagreebutState
cause, and Iprobableofinto the existenceinquiryindependentan
anticipatorythat theholdinginmajority is incorrectthat thebelieve

IAdditionally, do notimproper.in wasquestionthe warrantclause of
whetherfacts, or decideshould, either addresson thesethat webelieve

a faithgoodprohibitsState ConstitutionI, 19 of thearticlepart
dissent.Accordingly, respectfullyIexclusionary rule.to theexception

issued in this casesearch warrantof thesupportinThe affidavit
language:anticipatoryfollowingincluded the

individual1992, confidentialthe secondFebruaryOn 21
reliablesuppliedhasaffidavit whoin thismentioned
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information to the DepartmentNashua Police which has led
the ofto arrest narcotic traffickers 20responded to Kessler

Drive, Apartment 709, apartmentFarm and while within that
expected [observe]did as was to a quantity of the narcotic

drug, cocaine.

J.)Magistrate (Dalianis,The emphasizedsubstituted the language for
the because yetword “observed” the event had not occurred. The

language accuratelyinserted more described the anticipatory nature of
the warrant.

The trial court held that our State Constitution does not permit
court,anticipatory however,warrants. The trial never considered

whether, strikingafter anticipatory paragraph affidavit,the of the
alleged probablesufficient facts were to find cause. did the trialNor

factual policecourt address the issue of whether the goodacted with
legal goodfaith or the issue of exceptionwhether the faith is consistent

with our State Constitutional law. The trial suppressedcourt the
gathered pursuant warrant,evidence to the and the appealed.State

While the appeal pending,was the defendant died. The State has
to theasked us waive mootness doctrine. The majority grants that

motion, deny,which I would but waiver of the mootness doctrine does
not all of our procedural practices.waive This strongcourt has “a

against reachingpolicy a constitutional issue in a case that can be
on ground.”decided a nonconstitutional v. Hodgkiss,State 132 N.H.

(1989).376, 379, 1059,565 A.2d 1061 The majority, by failing to
the questionaddress of whether the probablewarrant contains cause

without the anticipatory language, unnecessarily addresses two
questions impression jurisdiction:of infirst this whether anticipatory

constitutional,warrants are and whether prohibitsour constitution a
good exception exclusionaryfaith to the I disagreerule. with the

themajority’s questionstatement that of whether the warrant and
supporting probableaffidavit were sufficient to establish cause without
the anticipatory preserved presentedclause was not byor the State.
The question presented court,was to the trial additionally,and the
State has inasserted its brief to this court that the warrant was

language.sufficient absent the anticipatory
assuming anticipatory provision deleted,Even that the should be the

independentcourt should an objectiveconduct and review of the
of probableremainder the affidavit to determine if cause Seeexists.

(1993).Decoteau, 106, 111-12, 1338,State v. 137 N.H. 623 A.2d 1342
however,The majority, condones the trial court’s failure to make an

independent probable cause,determination of adopting argumentthe
by hearingadvanced the defense at theattorney on the motion to

suppress reviewing inquirethat issuinga court should into the
magistrate’s state of mind when reviewing majority’sa warrant. The
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directlysubjective test contradicts our case and itsuse of a law own
reviewing of the inanticipatory languagein the affidavit thisstandard

within the samemajority’s opinion,The use of two different testscase.
issues, is, least, confusing.sayto theon like

of themajority implies that the remainder affidavit cannot beThe
magistrate implicitlytheevaluated because conditionedindependently

anticipatory portion ofprobableof cause on the thefindingher
view, findingnot a thatsupportIn the record does themywarrant.

finding probable languageof cause. Themagistrate conditioned herso
superior ismajority simplyattributes to the court the court’sthat the

argument. magistratethe defendant’s Neither the norofsummation
question probablethe of whether causesuperior court addressedthe

Furthermore, majorityparagraph. theanticipatorytheexisted without
evaluatingreliance would bar the courts fromexplain whyto suchfails

authority holding.of affidavit and cites no for its Ithe remainder the
compelslaw a different result.believe our case
reviewing validity of search warrants is wellfor theThe standard

111-12,atDecoteau, 623 A.2d at 1341-42. InSee 137 N.H.settled.
(1988),Sterns, 475, 547 A.2d 672 this court ruled thatState v. 130 N.H.

of the containedsupportof the affidavit in warrantportionbecause a
obtained,illegally portionthat could not bethat had beeninformation

484,Id. atdetermining probablewhether cause existed.inconsidered
offending portionthe of the676. then redacted547 A.2d at We

likelihood, magistrate originalissuingthe theId. In allaffidavit.
information, did notimproper preventthe but thatwarrant relied on

to determine if causeprobablethe redacted affidavitexaminingus from
required inquireto into thewere weotherwise existed. Nor

regard originalwith to thesubjective determinationsmagistrate’s
bar, regardlessat of whether theSimilarly, in the caseaffidavit.
anticipatory of theparagraphon theoriginally reliedmagistrate

determine whether theaffidavit, independentlyand shouldwe can
stricken,been contains sufficientaffidavit, paragraphthat hasafter

majority’scause. Thejustify finding probablea oftoinformation
standard, requires of thesubjective which evidenceof aadoption

only by“probably [be demonstrated]couldintent thatmagistrate’s
that he could be asked toas a witness sojusticetheproducing

warrant,” Unitedof mind when he issued thehis statereconstruct
(3rd Cir.), denied, 113 S.Ct.Herrold, 1131,F.2d 1143 cert.962States v.

State v.law in this area. Seepriorwith our(1992), is inconsistent421
cert,(1987),1252,190-91, 536 A.2d 1263175,Valenzuela, 130 N.H.
352,Christy, N.H.(1988); State v. 138see alsodenied, 485 U.S. 1008

(1994) (officer’s regardingsubjective beliefs261, 264356, A.2d639
airrelevant; is whether reasonableonly issueareprobable cause

existed). toappliedThe standardcauseprobablewould believeperson
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reviewingwarrants is the same whether arewe a offinding probable
a afindingcause or of lack Decoteau, 111,thereof. 137 N.H. at 623 A.2d

at 1342.
determiningThe standard for whether the redacted affidavit

probableestablishes cause is: “Given all the circumstances set forth in
magistrate,the affidavit before the including veracitythe and basis of

knowledge of persons supplying information,hearsay was there faira
probability that contraband or ofevidence a crime would be found in

particular placethe Silvestri,described in the warrant?” State v. 136
(1992)522, 525, 821,N.H. 618 A.2d 823 (quotations and citations

omitted). The evaluation theof affidavit must contextual,“reflect the
commonsensical, and anyfact-based nature of probable cause

Jaroma,determination.” State v. 423, 428,128 N.H. 1274,514 A.2d
(1986).1277 In this,a case such as where a great deal of the

information contained in the affidavit is based on information obtained
informant,from an appropriatethe applystandard to is a

totality-of-the-circumstances Carroll,test. State v. 131 179, 187,N.H.
(1988).69, test,552 A.2d 74 Under that the elements of veracity and

basis of knowledge importantare considerations in determining
probable cause. Id.

The redacted affidavit states policethat the had received
information from four different regarding illegalinformants drug
activity by the defendant or at his residence. The informants were

havingdescribed as provided reliable information policeto the in the
past, and some facts were provided howregarding the informants had

by knowledge.come their While the statements regarding reliability
knowledge mayand basis of not have been sufficient standing alone,

surroundingthe events investigationand by policethe detailed in the
affidavit were findingsufficient for a of probable 188,cause. See id. at
552 A.2d at 74.

The police knew that the defendant had been previously arrested in
September for drug trafficking.1990 Additionally, cocaine had been
obtained from the defendant’s on separateresidence three occasions,
the in September 1991,first the insecond throughNovember 1991 a

buycontrolled bymade one of the informants, and the third in
February 1992, by usingalso an purchaseinformant to drugs.the The
police received additional information afrom concerned citizen
regarding highthe oflevel foot throughtraffic the defendant’s
apartment, and the determined,affiant on experiencebased his as a
police officer, that such traffic was consistent illegalwith narcotics
trafficking. policeThe also received information from two other
confidential informants that the engaged illegaldefendant was in drug
trafficking at his residence. drug purchasesThe corroborate the
information received from the Additionally,confidential informants.
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drugevents, it is reasonable to infer that illicitfrom this series of
for ofperiod approximatelyoccurred at this location atransactions had

Valenzuela,activity continuing. Seeillegalthe wassix months and that
193-94, Considering totality1265. the of the536 A.2d at130 átN.H.

circumstances, providedI find that the redacted affidavitwould
warrant; therefore, the evidenceto issue the searchprobable cause

suppressed.have beenin the search should notobtained
majority concerningwith the itsmy disagreementI next address

majorityI with the statementagreeof warrants.analysis anticipatory
prohibitdoes not theI, article 19 of the State Constitutionpartthat

warrant, disagree majority’sI with theanticipatory butissuance of an
majorityin this area. The reliesof federal case lawanalysis the recent

for theanalysis Appealsof the United States Court ofheavily on the
(1stRicciardelli, 1993),8998 F.2d Cir.in United States v.First Circuit

regardingcourt’s later statementsfails to address thatbut it
(1stGendron, 18 F.3d 955in States v.warrants Unitedanticipatory

(U.S. 1994).5,Dec.Cir.), denied, 63 U.S.L.W 3437cert.
“anticipatorythat warrantsGendron, the court notedIn

againstlesser, protection unreasonablegreater,. notmay . offer.
construedat 965. The courtprivacy.”of a Id.invasion citizen’s

specificityof onheightened standardsimposingas notRicciardelli
in warrants and theircontained searchprovisionsanticipatory

warrantprovisions, like allId. at 966. Thesedocuments.supporting
events, by theirreasonably specific. Anticipatorybemustprovisions,

Thecertain; of future events.they predictionsarenature, are notvery
in that fact. The federallightbe read ofmustrequirementspecificity

supportingin warrants and thedescriptionsthatstressedcourt also
tocommonsense, opposedasread in ashould bedocuments

See, e.g.,law.manner, is with ourwhich consistenthypertechnical,
Jaroma,1342; State v.112,at A.2d atDecoteau, N.H. 623137State v.

at 1277.428,at 514 A.2d128 N.H.
that thecases revealsof the two federalA examinationclose

First Circuit.by thelegal test enunciatedthemajority misapplies
anticipatorycontainingthat an affidavitcases holdfederalThese

tomagistrateallow thesufficient information tolanguage providemust
(1) soreasonably ascertainabletriggeringthe event isthat:determine

12;Ricciardelli, at988 F.2ddiscretion,very littleofficer hasthat the
ismeaning that it(2) preordained,reasonablyevent istriggeringthe

(3) some connection11; there isoccur, id. at andreasonably tolikely
atId. 13.to be searched.and the locationeventtriggeringthebetween

warrant, as set outanticipatorycase, to anpreconditionstheIn this
The firstGendron, clearly met.in wereexplainedandin Ricciardelli

triggering eventability know that thetothe officer’sconcernsprong
in theseby First Circuitthemajor concern addressedThehas occurred.
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isanticipatory givenwarrant cases the amount of discretion to the
valid,In to “[t]heorder beofficers. warrant should restrict the officers’

detectingindiscretion the occurrence of the event to almost ministerial
case,proportions.” Ricciardelli, 988 at 12. In thisF.2d the warrant

event,specified triggeringthe ofthe observation narcotics theby
theconfidential informant at defendant’s specifiedresidence. It also

specificthe date on which the was to It imagineevent occur. is hard to
how a warrant that was on specific personconditioned a togoing a

aspecific specific day observingaddress on and a specific thing could
have discretionary.been made less

prongThe second of the test predictabilityconcerns the of the
triggering event. The magistrate must be able to make a determination

reasonablythat likely case,the event is to In thisoccur. the affidavit
a greatcontained deal of regarding allegedinformation the illegal

activities at the defendant’s address. There was information from four
informants,different along descriptionswith of drug purchases made

at that address on three different Additionally,occasions. there was
regarding priorinformation the involvement the policebetween and

the confidential informant who expectedwas to observe narcotics at
the defendant’s In fact,residence. this informant had previously
purchased policenarcotics for the at this magistrate,location. The
based on these allegations,factual reasonablycould conclude that the

goconfidential informant would to the apartmentdefendant’s on the
day in question, againthat he gainwould entrance the apartmentto
and he againthat would illegalobserve atnarcotics that location.

ofprongThe final the test concerns the link between the triggering
event and the case,location to be Insearched. this triggeringthe event

drugswas the ofobservation at the location to be searched. A closer
link imagine.is hard to Given the majority’s rejection of ansuch
“explicit, clear and narrowly Ricciardelli,drawn” provision, 988 F.2d at
12, it is hard to envision a situation majoritywhere the upholdwould
the an anticipatoryuse of warrant.

Although majority opinionthe recites the language of the
case,Ricciardelli it by includingerrs language that was tailored to

address concerns that arise inonly the deliverycontext of of
contraband. The “sure and irreversible course” language upon byrelied
the majority designedwas to insure that a relationshipthere was
between the triggering event and the location to be searched. Id. 13.at

delivery contraband,Ricciardelli dealt with the of and problema arose
pickedwhen the defendant the package up postat the office as opposed

having home,to it placedelivered to his which was the to be searched.
packageBecause the home,did not at probablearrive Ricciardelli’s

cause did not exist to search that location at the time when the
anticipatory event occurred and the supposedlywarrant was effective.
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thein the case where contraband is not to beObviously, instant
presentdelivered, is to have been at the location for anbut believed

time, anticipatory provisionand the is used toperiod ofextended
deliverystill the concerns raised in the contextpresent,it isinsure that

including partthis of the test in aBy inappropriatelydo not apply.
context, majority has that annon-delivery requiredthe affidavit

language certaintyestablish to a virtual thatanticipatorycontaining
at location before a warrant couldspecificis apresentcontraband

issue.
by restricting solelyerrs its review of the affidavitmajority alsoThe

nothingThere is in the federal cases thatanticipatory provision.to the
Gendron,fact,In in the First Circuitsuch a result.requirewould

looking to affidavitimportance of the entire whenstressed the
Gendron,provision. 18 at 966. Thisanticipatory F.3devaluating an

reviewing supportingwarrant and itsof thepracticeoursupports
cause determinations.making probableaffidavit when

Constitution, Iexclusionary rule and our Stateissue of theOn the
addressingmajoritythat the is apointto outcompelledam

by court andnot addressed the trialissue that wasconstitutional
concerning the requisitethe trial courtfinding bya factualwithout

good faithis, decidingare whether theThat wepredicate.factual
exclusionary compatibleis with Statethe ruleexception to our.

court, theby the trial in absenceConstitution, issue not addressedan
case, goodin Withoutthis acted faith.the infinding police,of a that

of this issue can be viewed asmajority’s discussionfinding, thesuch a
dicta.

supportedhowever, the warrant had not beenassuming, thatEven
found, agreeI cannotgoodthat faith had beenby probable cause and

therebyobtained must bethat the evidencemajority’s holdingwith the
exception wouldgoodthat the faithagreeI do notbecausesuppressed

priorouror be inconsistent withConstitutionviolate our State
decisions.

exclusionary onlyandruleadoptto ansteadfastly refusedThis court
Mara,v.judiciary.the federal Statebyto do soit when forcedapplied

45,Davis,(1951); State v. 108 N.H.467, 922, 925463, 78 A.2d96 N.H.
(1967) made theMapp v. Ohio had(noting that48, A.2d 873226

States). is aexclusionaryThe rulemandatory theonexclusionary rule
643,Ohio, 648v. 367 U.S.judiciary. Mappthe federalcreation of

States, the United States(1961). on therule was first forcedWhen the
mandated,constitutionallythe rule washeld thatSupreme Court

deterringofgroundsargument on the dualconstitutionalbasing its
SinceId. at 658-60.judicial integrity.protectingpolice andmisconduct

United Statesconsistently byrefined thetime, rule has beenthat the
exclusionary rulethat therecognizedCourt hasCourt. TheSupreme
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judicially device,“is created and as aremedy”a that “remedial the
application of the rule has been torestricted those areas where its

objectives are thought efficaciouslyremedial most served.” United
(1974).Calandra, 338,414 time,States v. 348 OverU.S. the Court has

that soleconcluded the rationale for the rule was the need to deter
conduct,illegal not “topolice punish judgesthe errors of and

magistrates,” suppressionand therefore onlyis warranted when the
police goodnot act in Leon, 897,do faith. United States v. 468 U.S. 916
(1984).

majoritythe acknowledgesWhile the United Supremethat States
repudiated originalhasCourt the constitutional basis for the

exclusionary rule and has recognize goodreformulated the rule to a
exception keepingfaith in with the purpose rule,of the majoritythe

interprethas chosen to our State as requiringConstitution the now
federal rule. It yearsdiscredited does this overdespite 100 of New
case thatHampshire specifically evidence,law held that no matter how

illegally obtained, was “ifadmissible it was competentotherwise and
issue,”pertinent Flynn,to the 64, (1858),State v. N.H.36 72 and that
rejectedconsidered and the exclusionary rule under our constitution,

“[ujnlessstating majoritythat the subjectedrule is to legislative
change, we shall continue to follow it a higherunless judiciary requires

Mara, 467,otherwise.” 96 at 78N.H. A.2d at 925. Additionally, the
majority adopts repudiatedthe federal rejectsrule and the favored

lightfederal rule even in of case supportour law that would contrarya
holding.

years ago,fourOnly this recognized [thecourt that “while fourth
I,part 19]amendment and article are necessarily scope,not identical in

logical, givenit is their common thatancestry, the fourth amendment
I,part subjectand article 19 would be parallelto interpretations.” State

(1990)Pellicci, 523, 539, 710,v. 133 N.H. 580 (Brock, C.J.,A.2d 720
concurring specially). An analysis Hampshireof recent New lawcase

inevitablyleads to the conclusion that while the exclusionary rule has
been as a insuring complianceused tool in with the ofdictates the State
Constitution, not, asserts,it is as majoritythe logical necessary“a and

achieving]tocorollary purposesthe prohibitionsfor which against
unreasonable searches and seizures were constitutionalized.”

Since Mapp Hampshirethe decision forced New to recognizecourts
rule,the exclusionary this court has repeatedly stated that “the

primary purpose behind the exclusionary is the ofrule deterrence
policeunlawful v. Spero, 199, 205,conduct.” State 117 N.H. 371 A.2d

1155, (1977); Jaroma,1158 see also v. 562, 568,State 137 630N.H.
1173, (1993); Gravel, 172,A.2d 1177 181,State v. 135 N.H. 601 A.2d

678, (1991); Beaulieu,683 v. 400, 404,State 119 178,N.H. 402 A.2d 181
(1979). Spero,In policea madeofficer material inmisrepresentations
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asupportin of warrant. This court held that thean affidavit defendant
faciallya sufficient affidavit if hechallengecould could show that the

misrepresentations. Spero, 204,material 117 ataffidavit contains N.H.
However,at 1158. the court held that in order to warrant371 A.2d

just misrepresentationsuppression, “more than a material must be
purpose exclusionaryThe behind the rule is theprimaryshown.

police Therefore,conduct. the evidence indeterrence of unlawful
only ifsuppressed misrepresentationsbe the werequestion should

205,Id. 371intentionally recklessly.”or at A.2d at 1158made
added) (citations omitted). case, policeUnder this(emphasis conduct

only purposewhen to do so servesuppressionresult in would thewould
of deterrence.

opinion argues good exceptionalso that a faith to themajorityThe
probableexclusionary requirementwould undermine the cause forrule

toargumentIts seems be founded in the beliefsearches and seizures.
probablethrough a search based on less thananythat evidence found

argumentconstitutionally directlyinadmissible. Thatiscause
in cases. This court hasholdingsthis recentcontradicts court’s

circumstances, a search based on lessthat under certainrecognized
I,partundernot be deemed unreasonableprobable cause willthan

56, 1045,See, 52,v. 455 A.2de.g., Levesque,State 123 N.H.article 19.
(1983) searches); Radziewicz,v. 122inventory State(approving1047

(1982)205, 142,146 (approving searches incident to210, 443 A.2dN.H.
arrest). seizedare reasonable and evidenceInvestigative stops

police wasprovided that the officerto them is admissiblepursuant
Kennison,v. 134suspicion.” State N.H.on a “reasonableacting based

Noel,1099, (1991); see also State v. 137 N.H.243, 246, 1101590 A.2d
670, 676,(1993); Hamel,v. 123 N.H.384, 389, 692,A.2d 695 State628

(1983).555, that this court has articulated558 The rationale466 A.2d
is “thesuch evidence the need to balanceallowing the admission offor

justified againstthe theallegedly stopthatinterestgovernmental
Pellicci,v. 133protectedthe interest.” Stateonextent of the intrusion

529, at 713.at 580 A.2dN.H.
thanuse of evidence seized on lesshas also allowed theThis court

it has endorsed theimportantly,in contexts. Mostcause otherprobable
rule in cases whereexception exclusionaryto thegoodof faithnotion a

later determined to bea statute that isacts underpolicea officer
1989, only years after the Unitedearly as fiveAsunconstitutional.

thisgood exception,faithrecognized theCourt firstSupremeStates
unconstitutional,if statute were declaredthat even acourt stated

relying on a statutebymade an officerfrom a search“evidence derived
148,Turmelle, 132 N.H.suppressed.” State v.need not begoodin faith

added).(1989) (emphasis The court reiterated154, 196,A.2d 200562
the NewJaroma, decided undera casein State v.positionits
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case, officer made a valid arrestIn that anConstitution.Hampshire
because thestatute. We held thatallegedly unconstitutionalunder an

validity,on the statute’s thegood reliance“acted inofficer faith
by suppressingnot be served the evidencerationale woulddeterrence

Jaroma, 137[the statute]hold unconstitutional.”if we were toeven
added).(emphasis569, 630 A.2d at 1177atN.H.

recognize goodfor this court to thelogicallybe inconsistentIt would
policethe act under an unconstitutionalin cases whereexceptionfaith

policean when the act inrecognize exceptionrefuse tostatute, but
by a neutral and detachedon a warrant issuedgood faith reliance
exclusionary rule servesclaims that the tomajorityThemagistrate.

I,requirement partcause ofcompliance probablewith the“guard
ingood exceptiona faith the case of19,” impliesand thatarticle

ofimpugn “integritywarrants would the themistakenly issued
however, why allowing policethe toexplain,It fails tojudiciary.”

posestatute does not similarfrom an unconstitutionalbenefit
implicated byprivacyThe interests of far more citizens areproblems.

by improperlystatute than anof an unconstitutionalthe enactment
majority opinion arguesThe that our constitutionissued warrant.

exclusionarythe rule in the contextgood exceptiona faith toprevents
in ofwarrants, though recognizedeven we have it the contextof

allowingenactment of statutesstatutes, recognizebut fails to that the
originala fear of therandom, greatsearches was asunconstitutional

Krull,the State and Federal Constitutions. Illinois v.drafters of both
(1987) (O’Connor, J.,340, dissenting).362480 U.S.

majority adoption rejected exclusionarybases its of the federalThe
rule, appropriate good exceptionof the more and recent faithinstead
rule, years “implicitly recognizedcases in the last ten that it assertson

exclusionaryof a State rule.” While it is true that thesethe existence
recognition, majority relyingread to find such the errs incases could be

precedentas its for theinterpreting Hampshireon such cases New
by majority analysisThe cases relied on the contain no ofConstitution.

Constitution, they explain why departurenor do from thethe State
present adoption repudiatedfederal rule and of the federal rule is

inappropriate these circumstances.
majority’s opinionThe foundation of the is the decision of State v.

(1983).226, case,Ball, 124 471 A.2d 347 In that this courtN.H.
recognized power“it has the to interpret Hampshirethat the New

protective rights parallelConstitution as more of individual than the
provision 231-32,of the United States Constitution.” 471 atId. at A.2d

Having power interpret provisions providing350-52. the to some as
however,greater protection, interpretdoes not mandate that we must

broadly, give permissionour constitution normore does it us to invent
protections may arguenew constitutional that some are based on the
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Hudnut,See,majority. e.g.,the State Constitutions andwhim of
Restraint, 63 Denv. U. Rev.Rights: The Case Judicial L.Individual for

(1985).85, 95-96
criticized for their failure tosupreme courts have beenState

analyze of their constitutions whenthe historical basesproperly
grounds.state constitutional Seeto rest their decisions onpurporting

Constitutionalism,, 90 Mich. L.The Discourse StateGardner, Failed of
(1992); Comment, RejectCourts Leon on761, see also StateRev. 793-94

Rulings,A 47Grounds: Reactive Vand.State Constitutional ofDefense
(1994). fact,In in917, nn.105-14 our decisionsL. Rev. 932-33

any ofbeing languageas “devoid of kindparticular have been criticized
Gardner,a ofthe basis of discourse distinctiveness.”that could furnish

particularlyThis acute when Statessupra 803-04. criticism isat
at variance with the federaltheir own constitutionsinterpret

217, 230,130 536Denney,See State v. N.H. A.2dlaw.constitutional
(1987) (Thayer, J., dissenting). disputes abilityNo one our1242, 1250

Constitution,differently than the Federalour constitutioninterpretto
provisions “subjectwhen, here, the federal and State are tobut as

539,Pellicci, A.2d 720133 N.H. at 580 atparallel interpretations,”
concurring divergence should be based on(Brock, J., specially), suchC.

Hudnut, rulings, utterly lackingsupra.See Reactivereasoning.sound
basis, creatingaare not sound manner ofanalysisin or historical

234,130 at 536 A.2d atDenney, N.H.jurisprudence.constitutional
(Vt.Jewett, 233,State v. 500 A.2d 235-36(Thayer, J., dissenting);1252

Comment, 932 n.105.1985); supra at
theacceptingwhen to choose between currentmajority, askedThe

incorporates goodthe faithexclusionary rule, exceptionwhichfederal
refinement,subsequentandscholarlyof considerationand is the result

byrule, rejected judiciarythe federal thatand old that has beenthe
accept the I believe thisit, inexplicablyhas chosen to latter.created

exception exclusionaryA to the rulegoodbe in error. faithchoice to
protections andour constitutional would bewould not undermine

above, Ilightin area. In of thewith our case law thisconsistent
respectfully dissent.

HORTON,J., in dissent.joins the.


