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Michael Hammell

8,February 1995

(SharonHoward, attorney general Fray-Witzer,J.R.Jeffrey
orally),on and for the State.attorney, the brief

defender, Concord,of briefbyE. chiefDuggan, appellateJames
for the defendant.orally,and

HORTON, defendant, Hammell, was onThe Michael convictedJ.
intoxicated, offense, 265:82,RSAdriving subsequentcount of whileone

J.).1(a) (1993), (McHugh, The solejury Superiora trial in Courtafter
jurycourt erred in its answer to aappealon is whether the trialissue

Wequestion. affirm.
trial, gavethe the trial court theAt the conclusion of defendant’s

including the instruction onthe usual instructions Wentworthjury
Wentworth,See State v. 118 N.H.proof.reasonable doubt and burden of

(1978).858,838-39, juryThe for832, 395 A.2d 862-63 deliberated
was to a verdict.dayhours that but unable reachapproximately two

tenand afterdaythe next to continue deliberationsjuryThe returned
shouldfollowing question:the the “Whatminutes submitted to court

guilty, do not believe the Stateyou youif feel the defendant is butdo
proved it?”adequately
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proposed followingThe trial court the answer:

yourCourt not clear in its mind about use ofThe is the
case,proved beingit.”phrase “adequately That the the Court

portion ofhas attached the its instruction that defines the
of proof [theState’s burden in criminal cases Wentworth

instruction,the youinstruction]. After review of attached if have
any questions, pleasefurther advise.

objectedThe defendant and offered the following youanswer: “If
have a reasonable doubt as to whether State proved anythe has one or

the of charged,more of elements the crime must find theyou defendant
not guilty.” rejectedThe court the proposeddefendant’s answer but
granted the request comments,defendant’s to all includingredact
those regarding the confusion as to the phrase “adequatelycourt’s
proved it,” question solelyand answer the with the Wentworth
instruction.

gaveThe court writtenfollowing jury’sthe answer to the question:

constitutions,Under our all defendants in criminal cases
innocentpresumedare to be provenuntil guilty beyond a

reasonable doubt. The of proving guiltburden entirelyis on
the State. The provedefendant does not tohave his innocence.
The defendant enters this courtroom an person,as innocent and
you must personconsider him to be an innocent until the State

you beyondconvinces a reasonable doubt that is guiltyhe of
every allegedelement of the If,offense. all the evidenceafter

arguments, youand ahave reasonable doubt as to the
having any orcommitted one more the elementsdefendant’s of

offense, youthe then must guilty.him notof find

A “reasonable doubt” justis what imply.the words The use
of the word “reasonable” means simply that the doubt must

unreasonable;be reasonable rather than it must be a doubt
on Itbased reason. is not a doubt,frivolous or fanciful nor is

it one that easily explained away.can be Rather, it is such a
upondoubt based reason as remains after consideration of all

of the evidence that the State againsthas offered it. The test
you must use is this: you have a reasonable doubt as toIf

provedwhether the State has any one or more the elementsof
charged, youthe crime must the not guilty.of find defendant

However, if you find provedthat the State has all of the
elements of chargedthe offense beyond a doubt,reasonable you
should find the guilty.defendant

added.)(Emphasis
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response jury questionto a is left to the ofThe sound discretion
132, 137,McLellen, 843,139 A.2d.the court. State v. N.H. 649 846trial

(1994). erroneously orclaim that the trial court instructed refused“A
jury questiona injury, languagethe or refused to answerto instruct

defendant, in the of theby the must be evaluated contextrequested
Dedrick, 502,135and of the State v. N.H.chargeentire all evidence.”

(1992). to505, 127, required129 A court is not use the607 A.2d
jury’s question islanguage requests.the defendant Id. “When aspecific

may engagecourt in furtherinterpretations,of several thesusceptible
thespecific meaning jury[or]its . . . refer the todialogue to ascertain

previously given.”instructions Id.complete adequateand

clear, jury’s questioncourt the wasthe trial madeAs
that wasinterpretations: juryof two different the confusedsusceptible

jury theythat confused as to whator the wason reasonable doubt
they proof.that State had not met its burden ofif found theshould do
discretion, jurycourt to the thegivethe trial choseWithin its

id.sufficiently questions.both Seethat would answerinstruction
given particularlyinstruction wasjury previouslythe to theReferring

strayingadvice in Wentworth to avoidgivenin this case ourappropriate
forth thatreasonable doubt set indefinition ofapprovedfrom the

839, 863,at and recent118 at 395 A.2d ourWentworth, N.H.opinion,
using language “inthe of the in Wentworthimportanceofreiteration

Bonacorsi, 28,139litigation,” State v. N.H.order avoid needlessto
(1994).30-31, 469,A.2d 470648

ofpossible interpretationsinstruction answered bothThe Wentworth
about reasonable doubtquestionIt answered the thequestion.the jury

court, theby respondedand tolanguage urgedthe thisstandard with
acquit if the hasinstructions to Stateconcerns with firmdefendant’s

fact,doubt.proof beyond a reasonable Inits burden ofnot met
by therequestedthe answer defendantstrikingly similar tolanguage

answered theproperlyinstruction. The trial courtin theappears twice
jury’s question.

Affirmed.

dissented; others concurred.BATCHELDER, J., the

escapefor me to theBATCHELDER, It is difficultJ., dissenting:
wasjury’s question statementsimplicity of theandforthrightness —the

a doubt as tojury entertained reasonablequestion that themade in the
beenjuryThe should haveof the offense.or elementssome element

guilty.verdict of notto return ainstructed


