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Wenners, Craig Casinghino,& of ManchesterCraig, {James W.
brief, orally),the and M.Craig plaintiffs.on Gemma Dreher for the

Brown,&Peabody of Manchester M. on theFitzgerald{Kevin
orally),brief and for defendant Peter Telge.
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Service, se,Barton Keith’s Truck filed no brief.proKeith d/b/a

P.A., Bedford,Innes,& of for defendants LaliberteRuddock
Service,Inc. filedConstruction, and Laliberte no brief.Septic

HORTON, plaintiffs, Judy Healy, broughtJ. The John and suit
express impliedagainst defendants for breach of and warranties forthe

J.)system. SuperiorThe Courtseptic (Coffey,failure of their foundthe
in theappeal, plaintiffsthe assert error trialfor all defendants. On

(1) seller, Telge, gavethe Peter nofindings: that defendantcourt’s
concerning septic systemthe or itsexpress impliedor warranties

(2) Service,that defendants Keith’s Truck Laliberterepair; and
anyConstruction, Septic expressand Service did not breachLaliberte

inpart, part,in in vacateimplied part,warranties. We affirm reverseor
and remand.

agreementinto and sale withpurchaseThe entered aplaintiffs
(seller) for of his house located inTelge purchasethedefendant

satisfactory inspection. inspectiona TheAuburn, contingent upon
expectedcan tosewage disposal systemthat “the bereport stated

likely unsanitarycreateunsatisfactorily, and is to anfunction
area,leachingof the “whichand further noted saturationcondition”

inspection, theearly sign septicfailure.” At the time ofindicates of
houses, one, includinguntil that time nosystem three andserved

ofseller, purchaser, inspector,or was aware this.
septicown who confirmed that theinspectorThe hired hisseller

Laliberte Septicin failure. The seller then hired defendantsystem was
(Laliberte) septic system dispose of thepumpto out the andService

systemof septica certification theseller asked Laliberte forwaste. The
Raymond Laliberte,mortgage lender.required by plaintiffs’as the

certify systemto the but stated thatSeptic,Laliberte refusedowner of
orallySubsequently,it. the sellerreplacedhe do so if the sellerwould

Barton Keith’s Truck ServiceKeithwith defendantcontracted d/b/a
(Barton) asystemold with new one. Bartonreplace septictheto

size,itand with one of the samesystem replacedremoved the old
the ofdesign. permitBarton did not secure a from Townheight, and

required by town ordinance. Afterwork,this asperformAuburn to
work, systeminspectedLaliberte the andcompletedBarton the

is condition and should besystem working“the incertified that
use,” that to variables“[d]uebut notedadequate for normál household

responsible for future failure.”beyon[d] control I cannot be heldour
agent who, inplaintiffs’the real estategivenThis was tocertificate

foreverything ready closing.wasturn, to the thatreported plaintiffs
statements, the plaintiffs movedagent’stheir real estateRelying on

any inspectionsubsequently closed without furtherinto house andthe
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afterseptic system. Approximately closing,the three monthsof the
in failure.system again completewas

againstsuitplaintiffs broughtThe the defendants for breach of
impliedand warranties. The trial court foundexpress for all

plaintiffs appeal. plaintiffsand the The first assertdefendants error in
nofinding gave expresstrial court’s that the seller or impliedthe

system.septic disagree.as to the Wewarranties
gave plaintiffs.The seller no warranties to theexpress As the trial

found, plaintiffscourt the relied on their realtor’s statements that the
repaired, anysystem adequatelywas not on statementsseptic bymade

seller. plaintiffs purchase house,the When the decided to a they
engaged a realtor to them. The realtorhelp showed them the seller’s

which not able theproperty, they were to enter at time because the
Nevertheless, plaintiffsseller was not available. the entered ainto

purchase agreement contingent inspection.and sale on a home The
plaintiffs’ gave copy report indicatingrealtor them a of the septica
problem. plaintiffs’The realtor told them that the seller would have to

closing,the toseptic system priorfix and later told them that the seller
septic approval. plaintiffshad received The moved into the house

closing experiencenot any problemsbefore and did with the septic
They concerningnever the seller thesystem. septic systemcontacted

closing plaintiffsto theprior closing. After asked the seller theywhat
any problemsdo if septic system,should there were with the and the

seller told them to call Barton. We hold that the seller made expressno
as to the ofperformance septic system.warranties the

anyThe seller not breach implieddid warranties. While New
Hampshire therecognize implieddoes existence of an warranty of
habitability quality house,and workmanlike in the of asale Norton v.
Burleaud, 435, 436, 629,115 342 (1975),N.H. A.2d 630 it is an
obligation imposed on a orbuilder contractor rather than a mere seller.

Lempke 782,v. 130Degenais, 784, 290,See N.H. A.2d (1988);547 291
Norton, 436,115 342N.H. at A.2d at 630. weBecause choose not to
impose warrantythis implied upon a seller who is neither the builder

contractor,nor we hold that the seller no impliedbreached warranty of
workmanlikehabitability quality.or

plaintiffsThe next contend that the trial court erred in finding that
did not any express impliedBarton breach or relatingwarranties to the

of replacement septic system. Althoughinstallation the there was
conflicting concerningevidence whether wasBarton hired to “fix” or
“replace” system,the trialthe court found that Barton was hired only

replace system.to the trialThe court’s of factfindings bindingare on
theyus unless supported byare not the evidence or are erroneous as a

of Arcidy, 20, 24,matter law. McCabe v. 138 N.H. 635 446,A.2d 449
(1993). evidence,We hold that testimonythe which included of both the
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only replace system,he to the wasthat was hiredseller and Barton
finding.the trial court’ssupporttosufficient

Barton bewarranty imposesthe law on must assessedimpliedAny
merelyto do. Since Barton was hiredhe was contractedlightin of what

system, hesystem impliedlywith an identical warrantedreplace theto
“customary onlyof skill and care” inthe standardthat he would use

impliedmade no warranties tosystem,identical and asinstalling an
warranty beyonddesign. Extending impliedof anefficacythe the

efficacy systemdesignto the and of thescope employmentBarton’s of
Russell,v. 612 So. 2dPrestige Development Groupunjust. Seewould be

(contract1993)(Fla. accordingto install roof to691, App.692
leak).that would notdid not warrant roofinstructionmanufacturer’s

any impliedno evidence that Barton breachedrecord containsThe
theseptic system,of an identical within the installationwarranty

complyhis with the Auburn townexception of failure topossible
permitargue that Barton’s failure to obtain aplaintiffsTheordinance.

system athe installation of the constitutesprior tofrom the town
warranty. provides:The ordinanceimpliedthebreach of

constructed, altered ordisposal system shall besewageNo
Buildingfrom the Auburnbuilding permitwithout areplaced

accompaniedpermitfor a shall beInspector. applicationThe
inproposed system and its locationdesign of theby a sketch

dwellings, other of water.wells and sourcesnearbytorelation
systemthe hasbe issued until beenpermit shall notThe

SupplyWater and Pollutionby Hampshirethe Newapproved
Commission.Control

Zoning (2) (1986).§Ordinance 3.04of AuburnTown

ordinance, a aof an like causal violation ofA violationcausal
Ford, 311, 314,fault, v. 135see LeFavor N.H.statute, legalconstitutes

(1992), proveas evidence to breach570, mayand be used572604 A.2d
(Iowa 1972).791, AFox, 796Mease v. 200 N.W.2dwarranty.impliedof

evidentiary onlyvalue when thethe ordinance hasofviolation
byprotectedof to thepersonsthe class intended beare withinplaintiffs

of kind the ordinance washarm suffered is theand theordinance
CityCondo. Assoc. v.See Island Shores Estatesprevent.intended to of

(1992); et300, 307, 629,A.2d 633 W. KeetonConcord, 615136 N.H.
(5th36,§Torts at 224-25on the Law ofal., and KeetonProsser

1984).ed.

designed typeto the of harm sufferedpreventordinance isThe
applicant tospecifically requires theplaintiffs. The ordinanceby the

atnearby testimonyThere was triala sketch of water sources.include
itdue to the fact that wasseptic system wasfailure of thisthat the
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inspection nearbyin the water table and that an of theplaced water
revealed problem. By requiring applicantwould have this thesources
sources, protecttonearby sought againstlist water the ordinanceto

alleged by thevery plaintiffs. plaintiffs,harm The as subsequentthe
land,of the are also within the of topurchasers personsclass intended

Therefore,protected by the ordinance. we the trialbe reverse court’s
anydid notfinding impliedthat Barton breach warranties and remand

a compliancethe trial court for determination of whetherto with the
septic problemwould have solved the what damagesordinance and

if complied.have been avoided Barton hadwould
in anyThere is no evidence the record that Barton made express

seller,to the or to the and we thereforeplaintiffswarranties hold that
trial didproper anyfor the court to find that Barton not breachit was

warranties.express
plaintiffs argueThe Laliberte expressalso that breached and

certifying septic system replacedin bywarranties theimplied Barton.
thereplaced septic system, inspectedBarton Laliberte the systemAfter

system“the workingand certified that is in condition and should be
adequate “[d]uefor household but notednormal use” that to variables

I responsibleour control cannot be held for futurebeyon[d] failure.”
plaintiffs anyconcede thatThe Laliberte Construction disclaimed

warranty against failure,future contend thatbut Laliberte did warrant
proper functioning of the at ofsystem inspection.the the time The

the of disclaimerplaintiffs scopemischaracterize the certification. The
gross that the certification be at bestis so can a statement that the

system working.is is nocurrently septicSince there evidence that the
system workingwas not at the Laliberte theinspected system,time we

any express warranty.that Laliberte did not breachhold

The plaintiffs also contend that Laliberte breached an
implied warranty byof workmanlike notquality adequately inspecting

septic system. The law imposesthe on the aninspector implied
warranty perform inspectionto the in a workmanlike manner. Cf.

115Burleaud, 436, 630;Norton v. N.H. at 342 A.2d at Krol v. Goldring,
(Conn. 1982)15,A.2d Super. (implicit458 17 in inspectorcontract that

perform skillful,inspectionwould in andcompetent, workmanlike
manner). inspectorWhether the performed duty questionthat is a of
fact, Krol, 17,458 A.2d at lightwhich must be assessed in of what
Laliberte was contracted to do. The record indicates that Laliberte

that the was going giveknew seller to the tocertification the bank and
plaintiffs. inspectionto the Laliberte made a visual of the leach field to

systemdetermine that the been replacedhad and issued the
systemcertification thebecause had been Wereplaced. vacate and

remand a determinationfor of the standard of workmanlike quality in
inspection septic systemsthe of the inspection,at time of Laliberte’s
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warranty of workmanlikeimpliedthebreachedwhether Laliberte
breach, any,the if wasstandard, and whetherof thatquality lightin

by plaintiffs.theany damages sufferedthe cause of
argumentsother and concludeplaintiffs’theconsideredWe have

321, 322, 627Vogel Vogel,v. 137 N.H.merit. Seethey are withoutthat
(1993).595,A.2d 596

part;in part;reversed inAffirmed
in part;vacated and remanded.

sit;THAYER,J., not the others concurred.did
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