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warranty of workmanlikeimpliedthebreachedwhether Laliberte
breach, any,the if wasstandard, and whetherof thatquality lightin

by plaintiffs.theany damages sufferedthe cause of
argumentsother and concludeplaintiffs’theconsideredWe have

321, 322, 627Vogel Vogel,v. 137 N.H.merit. Seethey are withoutthat
(1993).595,A.2d 596

part;in part;reversed inAffirmed
in part;vacated and remanded.

sit;THAYER,J., not the others concurred.did
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Fabricators,FitzGerald for Monadnock Inc. and Wausauorally),
Company.Insurance

HORTON, Abbott, ofpetitioner,J. The Richard A. seeks a writ
Hampshire Departmentof the ofto review the decision Newcertiorari

Labor, labor”) denying permanentof his claim for a(“department
impairment award. affirm.partial We

1988, injuryIn the sustained a back while forpetitioner working
Fabricators, wageHeInc. received medical and benefitsMonadnock

1993, treatingIn thecompensation. petitioner’sworkers’under
surgeon petitionerfound that the had reached a medicalorthopedic

permanenteight-percent impairmentnoted an based onendpoint, and
The then filed a aspinal injury. petitioner claim fora soft-tissue

award in addition to the medical andpartial impairmentpermanent
The hiswage departmenthe had received. of labor deniedbenefits

statute,claim, finding permanent impairmentthat the awards RSA
1994), expressly spinal injury.soft-tissue(Supp. excluded his281-A:32

path. 1,Untilappeal Januaryhas taken the correctpetitionerThe
1994, impairment awards of the labor commissioner werepermanent
final, remedy disputefor See RSAappropriate a was certiorari.and the

1993) (effective 1, 1994);281-A:32, until Jan. but see Laws(Supp.XII
1994).(effective 1, certiorari, will notJan. On this court1993’ ’ch.226

reasonably by thefindings or reverse those mademake cíe novo
Markievitz, 455, 800,456, 606 A.2d135 N.H.commissioner. Petition of

(1992). commission[er]the has actedinquiryThe is “whether801 sole
authority law,or observance of theréspect jurisdiction,in toillegally

reasonablynot orlegallya which couldarriving at conclusionthereby
omitted).(quotationId.made.”be

(1)following arguments: theadvances theappeal, petitionerOn the
spinal injuries from a scheduled awardsoft-tissueexclusion of certain

Constitution,281-A:32, HampshiretheIX violates Newunder RSA
remedy);(guaranteedand 14(equal protection)2 12I, articles andpart

(2) the Unitedamendment ofviolates the fourteenththe exclusion
(3) department of laborthe(equal protection);States Constitution

arbitrarilylaw, its actedabused discretion andan error ofcommitted
partial disabilitypermanenthis forunreasonably denyingin claimand

(4) prevails.if heattorney’sis to feesbenefits; and he entitled
essentially providesHampshirelaw in NewcompensationWorkers’

impairmentbenefits, disability permanentandbenefitstypestwo of
medicalcompensate injuredan worker forDisability benefitsawards.

awards,impairment otherwisewages, permanentwhilecare and lost
theinjured worker forawards, compensate anasknown scheduled

body parts listeduse of one or moreimpairment or loss ofpermanent
Center, 117v. Youth Dev. N.H.RangerSee N.H.RSA 281-A:32.under
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(1977).648, 132,650-51, A.2d 134377 These benefits are “in addition
wholly independent other,” injured may[each]to and of and an worker

651,both. Id. at A.2d atreceive 377 134.

1989, compensationPrior to workers’ law provided no
permanent impairment injuries spineawards for to the RSAalone.

(1987) 1988).RSA(repealed); 281-A.32, (Supp.281:26 IX Spinal
however,injuries indirectly compensable,were when in onemanifested

See,anof the extremities for which award was e.g.,scheduled. Petition
(1993).132,Blackford, 138 635 1989,N.H. A.2d 501 In theof

281-A:32,amended IX alegislature RSA to add scheduled foraward
permanent spinalcertain disabilities:

permanentIX. More than one an injuryloss. If results in
permanentmore than one bodily specifiedloss in paragraphs

I-VIII, or injury spinalthe to the or spinalis column theif
cord, an award be maximumshall made on the of abasis of
350 appropriateweeks with the number of weeks to be

proportiondetermined in to inthe maximum accordance with
percentthe personof the whole specified for bodilysuch

losses in the most recent edition of “Guides to the Evaluation
of Permanent Impairment” published by the American
Medical InjuryAssociation. to spinalthe column or spinal
cord shall not be construed to permit an award under this
section as a result injury, permittissue nor to such ansoftof

loss,award on the basis more than permanentone unlessof
injurysuch lossresults in use upper or lower extremities.of of

1994) (amended281-A:32,RSA IX (Supp. by 1989, 294:4,Laws Julyeff.
1989) additions).1, (emphasis on 1989 The statute expressly excludes

spinal injuriessoft-tissue which do innot loss of theresult use of
departmentextremities. See id. The of labor found the petitioner’s

to beinjury within this exclusion.
The toappliesamendment claims on orarising July 1,after 1989.

1989, rightLaws 294:4. The to a permanent impairment award
attaches at permanentthe date of medical thedisclosure of ofnature

loss,the not at the of the injury. Markievitz,date See Petition 135of
457-58,at 606 at petitioner’sN.H. A.2d 802. The ininjuxy occurred

1988, but because for permanent impairmenthis claim a award arose
1993, date,in after the amendment’s effective he is theentitled to

if injuryadditional award his is found scheduledto be under RSA
Markievitz, 457-58,281-A:32. See Petition 135 at atN.H. 606 A.2dof

802.

petitioner argues 281-A:32, amended,The IX,that RSA as
guaranteedthe remedy equal provisionsviolates and theprotection of
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Constitution, 2, 12,Hampshire part I, 14,articlesNew and and the
guarantee theequal of fourteenthprotection amendment to the United

theStates Constitution. Given remedial nature workers’of
laws, thecompensation all reasonable doubts in ofconstruction the

compensation liberallyworkers’ statutes will be construed in a manner
injured employee. Correia,that favors the See Petition 128 717,N.H.of

(1986).263,721, A.2d 266519
petitionerThe states that the amendment to RSA 281-A:32

unconstitutionally remedyhim an adequate injury.denies for his We
Hampshire guarantees everyThe New Constitution citizendisagree. “a

by laws, forremedy, having injuries mayrecourse to the all hecertain
conformablyor character . . . toperson, property,in his thereceive

CONST, toI, Conformablyart. 14. the laws meanspt.laws.” theN.H.
law, 1,statutory partand common and article 14 doeseffective not

new causes of action or the abolition ofpreclude the creation of old
legislative objectives.permissible OpinionSee theones to obtain of

(1973).210, 881,Justices, 205, 304 A.2d 885 We113 N.H. have
legislature may,for that the in itsexample, soundrecognized,

impairment fordiscretion, permanentalter the award aperiodically
injury, that, therefore, uponthe award should beandscheduled based

right compensationwhen toschedule in effect the worker’sthe benefit
Lapinski, 772,126loss accrued. See Petition N.H.a-permanentfor of

(1985).841,777, A.2d 844-45497

injuries “importantfor is anrightThe to recover one’s
Carsonright” Hampshireunder the New Constitution. v.substantive

(1980).931-32, 825, complete424 830 The925, A.2dMaurer, 120 N.H.
persons damagesclass of to recover for theirrightsof the of aabolition

part I,of 14 of theplain languagethe articleinjuries would contravene
Constitution, provisionthe absence aHampshire “inNéw ofof

omitted).943, (quotationat 838Id. at 424 A.2dsubstitute.”satisfactory

conclusivelyby compensationworkers’ areEmployees covered
rights against employerscommon law their into have waivedpresumed

of the statutes. RSA 281-A:8protectionthe and benefitsreturn for
1994). guaranteedcompensation satisfyschemes theWorkers’(Supp.

Hampshire they provideif aConstitutionremedy provision of the New
commonstatutoryfor or lawadequateor an substitutepro quoquid

recognition burdens,thethe “In ofextinguished under statutes:rights
inherent inoperation of lawinadequate unequalanddelays, relief

designedLaw wasremedies, Compensationthe Workers’lawcommon
liabilityaunsatisfactory law remedies in tortfor commonto substitute

earlyandcapable readyofcompensationfault with limitedwithout
215, 217, 1064,A.2d614Forest,v. 136 N.H.Thompsondetermination.”

omitted).(1992) not have tolegislatureThe does(quotation1066
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compensationincrease workers’ benefits whenever awayit takes
statutory common rights long deprivationor law so as the rightsof

general quidto restore the pro quoserves of the workers’ compensation
Products,Young Inc., 84, 88,law. v. Prevue 130 714,N.H. 534 A.2d 717

(1987).
evaluatingIn whether the relinquishment rightof the to remedya

adequately byoffset compensation benefits,has been workers’ we
totality benefits,the of justconsider not those received at the time the

statutorilyright abridged. Thompson,was 217-18,136 N.H. at 614
at 1067. compensation provideA.2d Workers’ laws wagemedical and

injuriesbenefits for work-related petitioner.like that of the RSA
1994).(Supp.281-A:31 The simply providesamendment an additional

benefit for certain spinal injuries,work-related but it does not abolish
abridge any existing right,or orremedy, benefit. See RSA 281-A-.32.

Moreover, permanent impairmentthe petitioneraward the seeks is “in
whollyaddition to and independent [workers’of other compensation]

benefits,” Ranger, 651,117 at 377N.H. A.2d at 134. We have held that
(soft tissue)request permanentan award for loss of brain function was

byproperly departmentdenied the of labor because “the brain is not a
body partscheduled under the Blackford,statute.” Petition 138 N.H.of

134, appearsat 635 A.2d at 502. It petitioner’s argumentto us that the
require every permanentwould a scheduled award for impairment. The

legislature did not intend such a result. Even whole person
impairments permanentmerit impairment onlyawards to the extent
they result in the loss of use of or bodyone more scheduled parts. Id. at
135, 635 A.2d at 503.

We turn next to the petitioner’s claim that the deniesamendment
workers who disabling,have suffered spinal injuriessoft-tissue the
equal protection guaranteed by Hampshire Constitution,the partNew
I, byarticles 2 and 12 and the fourteenth amendment of the United
States Constitution. We will review this claim under the New

Constitution,Hampshire LeClair, 213,LeClair v. 221-22,137 N.H. 624
1350, (1993),A.2d 1355 because the Federal Constitution offers no

greater protection under equal protection provisions. Carson,its 120
931-32,at 424 830-31;N.H. A.2d at see also Cleburne v. Cleburne

(1985).Center,Living Inc., 432,473 U.S. 440-42 We turn to federal case
as anonly analysis. Ball, 226, 232,law aid to our See v. 124State N.H.

(1983).347,471 A.2d 351

“The inquestion equal protection analysisfirst an is whether
in questionthe State action treats similarly personssituated

differently.” LeClair, 222, (quotation137 N.H. at 624 at 1355A.2d
omitted). The statute confers an additional benefit on workers
suffering spinal injuriesosseous that are not afforded to workers
suffering spinal injuries.soft-tissue See RSA 281-A:32. We have held
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guarantee extends to theequal protection granting“[t]he State’sthat
impositionto restrictions. Equalityas well as its of ofprivilegesof
equality ofrequiredis less burden.” Park v. Rockwellbenefit no than

(1981)894, 899, 1136,436 1139 (quotations121 N.H. A.2dCorp.,Int’l
omitted).

bydifference inissue is whether this treatment RSAThe
281-A:32, constitutionally Thepermissible. equal protectionisIX

part I, 2 andHampshirethe Constitution articles 12guarantee of New
classifications, requires rightsbut us to examine thedoes not forbid

•purpose scopethe and of the classification. Theandaffected
upondepends rightsof the affected. Seestandard reviewappropriate

540,Goulette, 536,129 529Employees’ Assoc. & N.H.Petition Stateof
(1987). us to examinepetitioner urgesThe the968,A.2d 971

Carson,set forth inthe relation test 120amendment under substantial
decline to do so.931-32, 424 A.2d at 830-31. WeatN.H.

atnature of the classification issue andhave examined theWe
testthat the rational basis should berights affected and concludethe

Corp.,AbbottSee Arsenault v. Furnitureto this classification.applied
(1982). Arsenault,522, 1174, 1175 In the521, 446 A.2d122 N.H.

1981),(Supp.that RSA 281:26injurya claimedplainfiff thumbwith
awards,permanent impairmentgoverningstatutethe, predecessor .

injury twothose who suffer to orequal protection becausedenied him
hand,thefor loss of function of entiredigits able to recovermore are

onlyto thumb alone can recoverinjurysuffer thethose whowhereas
522,Id. at 446 A.2d at 1175. We heldthe thumb.impairment tpfor

statute didimpairment awardspermanentthethat

right, adverselyfundamental constitutionalabridgenot a
werighta that findclass, or affectsuspectaffect a
judiciala morerequire rigorousto ...“sufficiently important

isinquirytest. Ourthe rational relationscrutiny” than
statute]by predecessor[theclassification createdwhether the

object legislation.of therationally to theis related

omitted).(citations has no more than anpetitioner claimedTheId.
in toaward additionbeingin denied a scheduledharmeconomic

merely regulating economic“[L]egislationwage benefits.medical and
feature, issignificant reviewableburdens, no otherwithbenefits and

equalchallenged under thewhenbasis criterionunder the rational
treatment, or underdisparateallegedly producingforprotection clause

impartial applicationitsground that evenclause on theprocessthe dúe
682,604, 613, 690Bosselait, 547 A.2d130 N.H.Appealis invalid.” of

(1989).1011(1988), denied, 488 U.S.cert.
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therefore,inquiry, is whether classification byOur the created
281-A:32, rationally object legislation,IX is related to the of theRSA

compensationof law. of the legislativethe reform workers’ Our review
legislaturehistory spinal injuriesshows that the excluded soft-tissue

(1)manifested in loss of use of the extremities because:not such
schedule,injuries by directlyhad never been covered the awards either

(2)indirectly; pulls were, time,and muscle oror bruises strains at the
(3)inappropriate permanent impairment awards;fordeemed and the

unduly raising costs,had to be achieved without employers’reform
any coveragewhich meant some limitation on additional could be

expected. generally CompensationWorkers[’]See Relative to Law:
Comm. 20,on H.B. Before the Senate InsuranceHearing (Apr.681-FN

1989); Compensation: HearingAn Act Relative to Workers’ on H.B.
Comm, Labor,Before the House on Industrial681-FN and

(Feb. 1989).28, provideRehabilitative Services These considerations a
permanent impairmentrational basis for the exclusion from awards of

injuries which inspinal uppersoft-tissue do not result loss of use of the
conclude, therefore, 281-A:32,or lower extremities. We that RSA IX is

I,partunder 2 12 of Hampshireconstitutional articles and the New
Constitution.

petitioner department erred,The next contends that the of labor
discretion, arbitrarilyand in denyingabused its acted his claim for
partial disability benefits. We find that thepermanent department did

arbitrarily. decision,not abuse its discretion or act In its the
department questionedof labor the petitionerwhether had reached the

endpoint necessary permanent impairment award,medical to a and
also that there is no permanent impairmentfound scheduled award for

injuries petitioner’s:soft-tissue like the

presentedThe evidence diagnosisindicates a of chronic
strain,lumbar without evidence bonyof disc herniation or

Whilepathology. Dr. Hansen states that the claimant has
endpoint, givesreached a medical he no for whyreason he

came to this conclusion.

281-A:32(IX)RSA reads in part, “Injury spinalto column or
spinal cord shall not be construed to anpermit award under

injury,this section as a result of soft tissue ...” The case at
fall preciselyhand would seem to within this exclusion.

upon questionBased the of whether a muscle strain is
permanent nature,in the injury beyondand fact that no a soft

determineddiagnosed,tissue strain has been it is that the
to prove anyclaimant has failed entitlement to award under

RSA 281-A:32.
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weis not to determine whether would have“Our task found
reweigh evidence,differently board,the or to thethan did but rather to
supqrted by infindings competentthe are evidencedetermine whether

Gamas, 490,487, 925,138 642 927Appealthe N.H. A.2drecord.” of
omitted).(1994) onlypetitioner allegesThe a soft-tissue(quotation

have the soft-tissue ininjury. upheldwe exclusion RSABecause
281-A:32, IX, entirely.need review the record in its Based onwe not

us, competent to thesupportwe find evidencethe record before
petitionerThe is not entitled toof labor’s decision.department

attorney’s fees.
Affirmed.

All concurred.
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