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bodily injury. testimony proveThis was relevant to that the victim
bodilysuffered serious harm. Dr. Fossum testified that the injury was

with a from aconsistent blow fist and that such injuryan would
require great degreea deal of force. Evidence of of force is relevant

proveit tobecause tends that the defendant acted with the requisite
state.mental

The fact the suggestedthat defendant never injuriesthat the were
bynot or injuries productcaused him that the were the of insignificant

force does not affect the relevance of Dr. testimony.Fossum’s The State
prove beyondmust a reasonable doubt all the elements of the crime

(1970).charged. In re 397Winship, 358,U.S. 364 Because the
stipulateddefendant neither nor hetestified that the injuriescaused or

that the victim bodilysuffered serious injury, the State was still
required proveto those Hickey,elements. See State 53, 60,v. 129 N.H.

60, (1986);523 A.2d 65 State v. O’Leary, 670,128 N.H. 661, 517 A.2d
(1986).1174, 1181

The defendant’s claim that Dr. Fossum’s testimony was irrelevant
itbecause bolstered the victim’s iscredibility without merit. Dr.

testifyFossum did not whether the victim was testifying truthfully or
not. testimonyWhile his corroborated the testimony,victim’s we notdo
exclude evidence on that basis Seealone. State v. Staples, 278,120 N.H.

(1980).282, 320,415 A.2d 322 We hold thethat trial court did not
byabuse its admittingdiscretion Dr. Fossum’s testimony.

Affirmed.
All concurred.
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Massachusetts, by for theCambridge, briefofSwiggart,F.William
plaintiff.

defendant, noSmith, Hanover, the filed brief.for& ofClauson

Inc., petitioned for anHORTON, Murray,plaintiff, ClaireTheJ.
The Courtdefendant, Larry SuperiorE. Reed.from theaccounting

J.) upona claimfor failure to state(Morrill, petitionthedismissed
argues theplaintiffthemay granted. appeal,Onrelief bewhich

supportto afacts sufficientto whethera means discoverpetition was
into did notsecurity agreement it enteredexist, that aandtort action

the defendant. Wemay againstit haveaction thatany torttransfer
and remand.reverse

considering to dismiss isa motionof review in“The standard
reasonablypleadings areplaintiffsallegations in thethewhether

recovery.” Thompson v.permitwouldthatof a constructionsusceptible
(1992)1064, (quotation216, A.2d 1065Forest, 215, 614136 N.H.

toomitted). are assumedalleged plaintiffs pleadingsin theThe facts
lightin the mostare construedinferencestrue, all reasonablebe and

plaintiff. Id.to thefavorable
Sarvis, ofMurray were co-ownerswife, Claireand hisSarvisRobert

duly formed under(CMI), corporationInc. aMurray,Claire
1990, securityentered into a20, CMIOn Marchlaw.Massachusetts

(bank). collateralBank TheFalmouth Nationalwithagreement
extensive, including allthe loan wasby CMI to secureadvanced

intangibles.after-acquired generalpresent and
coupleof CMI when thegained controlMurray Sarvis■Claire

president.its Robertlater elected1991 and wasin Juneseparated
operations.interfering with CMI’s businessenjoined fromSarvis was

Murray Sarvismanagement operations Claireof CMI’sin controlWhile
In Juneaccounting services for CMI.performtothe defendanthired

on its loantimely paymentsinterestto make1991, CMI failedJulyand
Inpayments.to cover therevenuethough it had sufficienteven
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1991, the became a in ofSeptember possessionbank creditor all of
the security agreementCMI’s assets contained in and later aconducted

securityofparty private priorsecured sale the interests. Just to the
by bank,the CMI atakeover issued series of checks to the defendant

$11,100. resignedClairetotaling Murray Sarvis thereafter from CMI.
regained control, assuming president,Robert Sarvis the roles of

treasurer,secretary, director,and sole and asked the defendant to turn
any reports productover or work he prepared for CMI. The defendant

refused, aclaiming conflict of interest due his employmentto with
ANB, corporation bya created MurrayClaire uponSarvis her

CMI,resignation from which inengagedwas activities tosimilar those
purchasedof CMI. ANB had all of byCMI’s collateral held the bank as

a secured creditor.
(1)petition accountingA for stages:involves two a demand for

(2)in the of a discoveryinformation nature request; and a demand for
relief toappropriate the information ifdeveloped, any. See 1 AM. JUR.

Accounting 58, 617,§ §2d and 59,Accounts at (1994);at 618 see also
Goodwin, (1900).281,Brooks v. 70 281, 255,N.H. 47 A. 256 The

for a discoverystandard motion to at stagedismiss the is whether the
plaintiff is entitled to the information he In bar,seeks. the case at the

grantedtrial court should not have the motion plaintiffunless the was
not entitled to learn from the defendant the underlying moneyfacts the

plaintifftransfers. If the was entitled to discover the facts underlying
transaction,the the court should have ordered the defendant to

requesteddisclose the information. Once the information disclosed,is
petition accounting proceedsthe for to stage,the relief where the court

may grant a motion to dismiss if the facts discerned from the discovery
dostage supportnot a ofcause action.

The plaintiff may petitionuse the for accounting aas
discovery “[T]hedevice. ofpurpose an account is to determine with
what the charged.” Dow,accountant should be v. 5, 6,Duncan 95 N.H.

(1948).417,57 A.2d 418 As accountant,CMI’s the defendant has a
duty to account for the disbursements so corporationthat the can

anyascertain whether againstclaim him and theexists status of that
(1994).1 §claim. AM. Jur. 2d 23,Accountants at 546-47 Equity will

jurisdictiontake of an accountingaction for discoverywhere is needed
and a or fiduciaryconfidential relationship exists parties.between the
1 Jur. 2d 58,§Am. Accounts and Accounting at 617. The nature of the

accountingdefendant’s work for CMI a fiduciary.made him See Brown
(Tex.Marwick,v. 1993).KPMG Peat 742,856 S.W.2d 747 Ct. App.

Therefore, the defendant must account for the disbursements by
supplying CMI surroundingwith the facts paymentsthe five CMI made

Septemberto him in 1991.
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upon discoveryof the action ofThe characterization
plaintiffthe determines whether theconcerning transfersinformation

arguesTheagainst plaintiffthe defendant. that themay reliefpursue
fraud,accounting supportwould various tort claims such aspetition for

If the afiduciary duty, and conversion. facts reveal claimbreach of
contract, right againstrelief thepursuein CMI has no tosounding

beenall contract claims have transferred from CMIbecausedefendant
security agreement byand sold the bank totopursuantto the bank

tort,insoundingreveal a cause of action such asIf the factsANB.
conversion, rightCMI retains tofiduciary duty, or thefraud, breach of

no tort causes of action were transferred underbecausepursue relief
security agreement.the

security agreement that possiblyin the couldonly languageThe
regardingis sectionof a tort cause of action thepermit transfera

grant securitypurports to a interest ingeneral intangibles. The section
Commercial as wellas defined in the Uniform Codegeneral intangibles

including By agree-of action.intangibles, causesgeneralin otheras
interpretedsecurity agreementthe is underof the parties,ment

Therefore, examine Massachusetts law towelaw.Massachusetts
atransfer of tort claim.permitsitdetermine whether

general intangiblesCodeCommercialthe UniformUnder
action,including things in other thanpersonal property,“anyinclude

documents, instruments, money.”andaccounts, paper,chattelgoods,
(West 1990).§ The definition ofAnn. ch. 106 9-106Mass. LawsGen.

however, intangibles specificallynot includeintangibles, doesgeneral
9-106,§MASS. LAWS ch. 106article 9. GEN.excluded from .Ann.

are not transferableComment. Tort claimsCommercial CodeUniform
9-104(k)Commercial Code. Sectionof the Uniformarticle 9under

arisingapply anyto a transfer of claim outarticle 9 does notstates that
(West 1990).9-104(k)§Gen. Laws Ann. ch. 106of Mass.tort.

of claimpermitnot transfer a tortTherefore, law doesMassachusetts
the Uniform Commercial Code.to article 9 ofpursuant

plaintiffof the sort that thethat tort claimsWe also conclude
find, and,assignable lawnot under Massachusettsto areexpects

security agreement.a Seepursuant totherefore, are not transferable
1935) (if(Mass. no763, corporation hasChilds, 766v. 195 N.E.Piper

byitby agreement, cannot do soexpresspower assignto claim
law). fiduciary dutyand breach ofclaims for fraudof Tortimplication

therefore,and, are notspecific property”“damage todo not constitute
1935).(Mass.Allen, 521, A cause of524197 N.E.assignable. Baker v.

assignable the claiminjuries is not wherepersonalforaction in tort
non-assignable claims. Seeproperty anddamages specifictoincludes

(Mass.Co., 828,190 833v. H.D. Watts N.E.FabricatorsBethlehem
credit,1934) (tort injurydamage plusto to businesspropertyforclaim
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standing, reputation, feelings injured personfinancial and of the was
and, therefore, assignable).not divisible not “right litigateThe to a

perpetrated upon personfraud a is assignablenot or inat law
equity Johnson,.. . .’’National Shawmut Bank Boston v. 58 N.E.2dof

(Mass. 1945).849, 859
mayitglance appearAt first that the Massachusetts Supreme

position regardingJudicial Court reconsidered its the assignability of
claims of fraud and breach of fiduciary duty in Larabee v. Potvin

Inc., (Mass. 1983).459Company,Lumber 93N.E.2d The court stated
that no general“[t]here is obstacle in principle assignmentto the of a
cause of for injuryaction tort. Claims for propertyto interests are
clearly assignable.” Larabee,Id. however,at 96. neither addressed the
assignability of tort claims of fiduciaryfraud and breach of duty nor
cited ofany the cases discussed restrictingabove the ofassignability

Therefore,such claims. we construe merelyLarabee as reaffirming the
permitting assignmentlaw of for propertyclaims damage.

If the information developed in the accounting discloses claims
sounding in tort,contract rather than in plaintiffthe righthas no to
pursue petitionrelief under this because all contract claims have been

by pursuanttransferred the bank to the security agreement; if the facts
tort,insoundingdisclose a claim such as or fiduciaryfraud breach of

duty, plaintiff may pursue againstthe relief the defendant. We reverse
holdingthe trial court order potentialthat all causes of action were

pursuanttransferred to the security agreement; we hold that CMI
rightretains the to maintain petitionthe against the defendant

through stage;the information and we remand for further proceedings
opinion.consistent with this

Reversed and remanded.

JOHNSON,J., did not participate; the others concurred.
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