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(DavidofKillKelley, P.C., Laconia J.David J.Law Offices of
orally), plaintiff.for theon the brief andKillKelley

(RobertP.A.,Ouellette, of DoverHallisey, Tanguay,Dibble and T.
orally), for the defendant.the brief andonMittelholzer

Arthur, appealsJ. an order of theHORTON, Robertplaintiff,J. The
Holy(Mohl, defendant,the motion of theJ.), grantingSuperior Court

allRosary), for a directed verdict on counts(HolyUnionRosary Credit
part, part,We affirm in reverse innegligence claim.plaintiffsof the

and remand.
(CUBC) toBuilding Corporationhired Credit UnionRosaryHoly

construction, furnishing of itsdesign, andtheoversee and coordinate
chargedCUBC a fee of three-and-one-halfin Rochester.buildingnew

$650,000 Althoughcost of construction.approximatelyof thepercent
construction, asor ofin the manner meansnot involve itselfCUBC did

weeklyaconstruction on basis. CUBCmanager inspectedit theproject
Inc.,Builder, HampshireaWhitcher NewHoly Rosary selecthelped

thetwenty-six years experience,of asoverfirm withconstruction
project. Whitcher Builder wasfor the constructioncontractorgeneral

employeewas an of Whitcherjob. plaintiffthe Thethe bidder forlowest
Builder.

toplaintiffBuilder directed theday injury,of WhitcherOn the the
unfinished the floor for theroof, was also deckan whichwork on

in the concrete deckcoveringwas to assiststory. plaintiffThesecond
hole tocure. The stairwellthat the concrete wouldwith sopolyethylene

yethad notonly by polyethylene and beenwas coveredthe first floor
bybackplaintiff injuredThe hisplanks.orplywoodcovered with

twenty-three feet below.into the basementthrough this holefalling
compensation benefits. He also suedreceived workers’plaintiffThe

(1) the work wasessentially asserting that constructionHoly Rosary,
indutya non-delegablewhich createdactivityinherently dangerousan

(2) Rosary’s agent negligentlyHoly andHoly CUBC wasRosary,
(3) inBuilder, Holy Rosary negligentwasandcontrolled Whitcher

Holyjudge grantedas a contractor. The trialselecting BuilderWhitcher
theall at the close ofa directed verdict on countsmotion forRosary’s

anot, as matterwork wascase,-ruling that the constructionplaintiffs
no ofthere was evidenceinherently dangerous, and thatlaw,of

control or selection.negligent
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grantingin thethat the court erredarguingappeals,plaintiffThe
(1)jury followingthe issues:taking from thebyverdictdirected

engagedwas at the time of hisplaintiffthework in whichwhether the
non-delegablethus created ainherently dangerous, andinjury was

(2) Rosary’s agent, andHolyCUBC wasRosary; whetherduty Holyin
and control thesupervisein its duties towhether, acting negligentlyby

(3) Holywhetherplaintiffs injury;the andconstruction, causedCUBC
Builder as the contractor.selected WhitcherRosary negligently

evidenceonlyverdict when themay grant a directed“A trial court
therefrom, favorablymost toinferences construedand all reasonable

formotion, jurynot enable a to find thatthe wouldopposingthe party
Inc., 915,Co., 920,121 436 A.2dP. Tea N.H.v. A. &party.” Cloutier

omitted).(1981) weightrial court “cannotThe1140, (quotation1143
witnesses, and, ifcredibility of the thejudge theorthe evidence

may drawn,bereasonable inferencesconflicting or severalevidence is
be denied.” Amabello v.verdict] should[afor directedthe motion

(1977).1182, 1185 TheMotors, 556, 561, 374 A.2d117 N.H.Colonial
“completelyto without merit.”claim must be found beplaintiffs

uphold1143. This court will aCloutier, 920, 436 A.2d at121 atN.H.
for a directed verdict unless thegrant a motioncourt’s decision totrial

determiningin that no rationalor her discretionjudgetrial abused his
is filed. Vincentagainst whom the motionpartyfind for thejuror could

397,N.H., 621, 625, 529 A.2d 399129Public Service Co. N.H.v. of
(1987).

byerred notcontends that the trial courtplaintiffThe first
inherentlythe roof work wasjuiythe to decide whetherpermitting

liability, ordinarily doessuperior, or vicariousdangerous. Respondeat
independent employercontractors because thebyextend to tortsnot

over of thepoweror of discretion the executionreserves no control
(1876).Co., 52, 53-54 We havev. Berlin Mills 58 N.H.work. Carter

rule when therecognized exception general independentan to thislong
dangerousthat is in itself.engaged performcontractor is to work

(1903).45, 46-7, 285, TheHarrington, 72 54 A. 286Thomas v. N.H.
dangerapplies only “[t]he [arises]whendanger exceptioninherent

done, fromrequired. . . to be and not thedirectly from the work
phrase ‘inherently“[T]heId.performance.”manner of itsnegligent

undertakings through independentconducteddangerous’ appliedas to
dangerous even when conductedimpliesoften work that iscontractors

care; relating undertakingsto suchexceptionwith reasonable . . . the
demolition, excavation, andin cases ofprincipally appliedhas been

dangerous activities.” Carr v. Merrimack Farmersclearlyother
(1958).276, 279445, 449,101 146 A.2dExchange, N.H.

only alleged dangerwhere thedanger appliesThe inherent doctrine
at the time it“naturally apprehended” byis to be the defendant
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perform Thomas,to the Seeindependentthe contractor work.engages
(SECOND) §46, 286; 427,54 A. at Restatement of Torts72 atN.H.

“[Wjhether(1965). activity417 an is inherentlyd atcomment
byto the trier ofdangerous questionis a of fact be determined fact.”

676, 682,of N.H., 1185,Service 128 N.H. 517 A.2dElliott v. Public Co.
(1986). is, fact, “oneactivity inherently dangerous,1189 If the in who

non-delegable duty protect parties againsthas a to third[it]undertakes
679,resulting activity.”from that Id. at 517 A.2d at 1187.injury

plaintiffthe failed tojudgeThe trial ruled that establish a
inherently dangerous activitythe doctrine because theclaim under

done,workdanger directly requiredarose not from the to be buthere
negligent performance byfrom manner of its Whitcher Builder. Seethe

Elliott, 679, judgeat A.2d at 1187. The trial noted that128 517 toN.H.
consider

as, inherently danger-in ...activity and of itself[t]he
everythe ofliterally. . would make constructionous .

building in an inher-[S]tateor residential thiscommercial
rendering the for theently dangerous activity owner liable

contractor,of the and it seems to me that I cannotnegligence
that into the Elliott case.read

typically fraught varieiywith a ofprojects,We that constructionagree
carefully done,that arise if the work notpotential dangers may is do

not, rule, inherently dangerous category. Wefall within the holdas a
construction,inherently dangerous activity, anyor otherthat anto be

dangerous dangerousin and of itself notwork, simplymust be and
negligent performance work, dangerof the and that thebecause of the

naturally apprehended by parties theythe when contract. Seemust be
Thomas, 46-47, at 286. then theOnly72 at 54 A.2d will workN.H.

dutyadanger places non-delegable uponinherent thatconstitute an
against resulting injury.ordering protect partiesthe it to thirdone

dangerreview of the record indicates that the WhitcherA
hole with instead ofby covering plasticfirst the woodBuilder caused

work,” 46,at“necessary anticipated partand of the see id. 54was not a
Holy Rosarynot show286,at that the evidence does that eitherA. and

performwould theknew should have known that Whitcher Builderor
the trialdangerous judgemanner. We find thatpotentiallywork in this

dangerthat because the inherent doctrine isproperly ruled
where, here, danger notinapplicable a matter law as the derivedas of

contractor,work, negligencethe from the of thefrom nature of butthe
Elliott, 679, 1187,at no issue forsee 128 at 517 A.2d there wasN.H.

Vincent, 625,129 529 399.the See at A.2d atjury. N.H.
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bythe trial court erred notarguesnext thatplaintiffThe
Rosary’s agent,Holywhether CUBC wasjurythe to decidepermitting

supervisein to and controlwhether, by acting negligently its dutiesand
construction, injury. A review of theplaintiffsCUBC caused thethe

to enable a reasonablethat the evidence is insufficientrecord indicates
Holy Rosary exercised direct control over thefind thatjury to

finding that the evidence wasThe trial court’sconstruction.
agent ofjury to determine CUBC to be anfor a reasonableinsufficient

evidence,however, find that thewas in error. WeHoly Rosary,
between CUBC andcorrespondencecontract and relatedincluding the

CUBC,juryreasonable to the conclusion thatRosary, could lead aHoly
Rosary. 15,In aagent Holy Februarywas the ofmanager,projectas

fees, HolyCUBC stated thatoutlining CUBC’s services and1989, letter
responsibility wherebyof allsingle“would have a sourceRosary

contractors, sub-contractors, architect, engineers,(generaldisciplines
etc.)building inspectors,equipment, would besuppliers,interior

Buildingcoordinated by CorporationCredit Union assupervised and
yousame time allow to be in control of theProject Manager, and at the

15,signed by February 1989,CUBC oncontract,The actualproject.”
1989,Rosary February 16, providedon that CUBC “willby Holyand

budget supervision projecta line-item for on-site andinclude in its
jury Holy Rosary’sIf were to find that CUBC wasmanagement.” a

Rosary responsiblewould be liable if CUBC was for theagent, Holy
and,safety negligentlyand of the worksite insupervisionreasonable

duty, injury.caused thecarrying out this
trial,during daythe of “some conflict in theAs the court noted last

regarding the of Thetestimony” responsibilitiesexists CUBC.
project managertestified that the role of aplaintiffs expert would

ensuring beingis in anperformed orderlyinclude “that the work and
. .” The thatexpert appear“[i]tsafe fashion . . also testified doesn’t

adequate supervision” contrast, Levin,here. In Harveythat there was
CUBC, deposition Builder,the owner of testified in his that Whitcher

CUBC, responsible supervision safetynot for and at thewas site. David
Whitcher, Builder,principal corroboratingR. the of Whitcher offered

testimony, Holy Rosary placed responsibilityand his contract with the
safety uponfor the of the worksite Whitcher Builder:

responsible initiating,10.1.1 The Contractor shall be for
maintaining supervising safety precautionsand all and

performancein connection with the of the Contract.programs

precautions10.2.1 The Contractor shall take reasonable for
of, andsafety provide protection preventshall reasonable to

damage, injury or loss to:
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whopersonswork and otheron theemployees.1
thereby;affectedmay be

requiredmaintain, aserect andThe Contractor shall10.2.3
Contract,of theperformanceandexisting conditionsby

protection, includingsafeguards safetyfor andreasonable
warnings hazards,againstand otherdanger signsposting

notifyingand owners andsafety regulationspromulgating
adjacent sites and utilities.users of

however, weighto the evidence. We thereforeprovince,It is not our
remand aon count and forverdict thisthe directedreverse

dutya andsupervisionCUBC had ofas to whetherdetermination
worksite, and, so,the if whether itsafetythe offorresponsibility

agent Holy Rosary, vestingas ofdutythis thecausally breached
Vincent, 625,at A.2d atRosary. 129 N.H. 529 399.liability Holy Seein

argues bythe trial court erred notfinally thatplaintiffThe
RosaryHoly negligentlyto whether selectedjurythe decidepermitting

rule, dutyemployera the has a to usegeneralAsthe contractor.
properly qualifiedcontractor who is tocare to choose areasonable

(1968§41 2d Contractor 26IndependentAm. Jur.perform the work.
1994). ofemployer independent mayan contractor beSupp. “[A]n&

of contractor’s fault where it isinjuredto as a result theliable one
in aemployer negligent selectingwas careless orshown that the

Annotation,to contract.” When Isincompetent person with whom
Careless, Reckless,HiringChargeable Negligence in orEmployer with

(1977).Contractor, 910,78 A.L.R.3d 916Incompetent Independent

haveof due care in selection must a causal connectionThe lack
(SECOND) 411,§Restatement of Tortsinjuryto the sustained.

(1965). forHoly Rosary havingcannot be held liablecomment b at 377
theincompetent plaintiff provescontractor unless thatemployed an

byknew or the exercise of reasonable care could haveHoly Rosary
of thequalifications, allegedlack and thatknown of the contractor’s

Am.injuiyin selection resulted in the at issue. 41 Jur. 2dlack of due care
Here, judgeIndependent §Contractor 26. the trial concluded that there

qualification:Buildersuggestingno that Whitcher lackedwas evidence

far, Ithe I have heard in the case so don’t[Biased on evidence
juryfrom which a could findanythat there is evidencebelieve

Corporation negligent.the wasthat the selection of Whitcher
have is ofonlyIt to me the evidence we evidence whatseems

Corporationthe inrespectwas done with to Whitcher terms
activity, argumentsprior the made withof construction and
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theandwas overextendedWhitcheror notto whetherrespect
inupon evidencenot basedand arereally speculationarelike

could,juryreasonableanythatcase, I believeand don’tthis
ofthe selectionevidence, thatdetermineviewing this

partthe ofnegligent onwasnegligent, that iswasWhitcher
Union.Rosary CreditHolyDefendantthe

lightin aevidence, viewedthat therecord indicatesof theA review
reasonableby anot be construedcouldplaintiff,to thefavorablemost

byBuilderof Whitchernegligent selectionconstituting a case ofjury as
at 399.Vincent, 625, 529 A.2d129 atSee N.H.Holy Rosary.

part;in remanded.reversedAffirmed, part;in
All concurred.
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