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theandwas overextendedWhitcheror notto whetherrespect
inupon evidencenot basedand arereally speculationarelike

could,juryreasonableanythatcase, I believeand don’tthis
ofthe selectionevidence, thatdetermineviewing this

partthe ofnegligent onwasnegligent, that iswasWhitcher
Union.Rosary CreditHolyDefendantthe

lightin aevidence, viewedthat therecord indicatesof theA review
reasonableby anot be construedcouldplaintiff,to thefavorablemost

byBuilderof Whitchernegligent selectionconstituting a case ofjury as
at 399.Vincent, 625, 529 A.2d129 atSee N.H.Holy Rosary.

part;in remanded.reversedAffirmed, part;in
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P.A., of R.Maynard, (Clifford Kinghorn,& Nashua Jr.Kinghorn
brief, and Mr. for theorally),Eric Wilson on the Wilsonand R.

defendant.

OpinionMemorandum
defendant, Arris, his ofJOHNSON, George appealsThe convictionJ.

(1986). argues Superior632-A:4 He that theassault. See RSAsexual
J.) juryhave instructed the that sexual(Murphy,Court should

the as charged.is an element of offense We affirm.penetration
Arris,against chargingan heThe State filed information that

by biting[theto] victim]cause sexual contactpurposelydid[
inher breast several times under circumstances namedright

632-A:2, adequateto before she had an chance toRSA wit:
or the ofthrough byflee resist concealment elementor

has been blind since birth and couldsurprise [the victim]as
do,doingArris or intended toGeorgenot what wassee

....contrary to RSA 632-A:4

thetrial, jury requiring acquittala instruction onrequestedArrisAt
charge proved penetrationthe sexualassault unless Statesexual

declined, objected.The anda doubt. court Arrisbeyond reasonable
conviction, appealed.ArrisUpon

632-A:4, Thecharged governingunder RSA sexual assault.Arris was
if subjectsa misdemeanor heperson guilty“A is ofstatute states:

of agewho is or older to sexual contact underperson yearsanother 13
in Former 632-A:2any of the named RSA 632-A:2.” RSAcircumstances

(current(1986) 1994)), governingRSA (Supp.version at 632-A:2
assault, is of abegins: person guilty“Aaggravated felonious sexual

personin with anotherfelony engages penetrationA if he sexualclass
....” Eleven “circumstances”any followingof the circumstancesunder

632-A:2,being IX: “When the actorfollow, the relevant one RSA
the of is able to causethrough by surpriseor elementconcealment

adequatevictim the has anpenetration with the before victimsexual
tochance flee or resist.”

is an element of theappeal penetrationArris on that sexualargues
632-A-.2,committing.charged him with He cites RSAcrime the State

describingin thepenetration”the “sexualIX, which uses term
charged.he was Arris also raises severalcircumstance under which

below,as them raised we doarguments, but none of wereconstitutional
Giordano, 93, 482,90,138 N.H. 635 A.2dthem. See State v.not address

(1993).483
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interpretation,of thisquestions statutory“On court finalis the
the legislature expressedarbiter of the intent of as in the ofwords a

Johnson, 570,a whole.” v. 134 575,statute considered as State N.H.
(1991) omitted).498, Moreover,(quotation595 A.2d 502 rule“[t]he

to be construedpenal strictly applythat statutes are does not to [the
code. All of code shall beprovisions accordingcriminal] [the] construed

import promote justice.”toto the fair of their terms and RSA 625:3
(1986). agree with the State’s that Arris’spositionWe construction of

632-A:2, impose uponRSA 632-A-.4 and RSA IX would the aState
theby legislature.burden not intended

aggravatedThe elemental distinction between felonious sexual
assault, 632-A:2, assault,and 632-A:4,RSA sexual RSA is the conduct
proscribed. prohibits penetrationRSA 632-A:2 anysexual under one of
several enumerated circumstances. RSA 632-A:4 forbids sexual contact

the same termunder circumstances. The “sexual penetration” not ais
632-A:2;element of ofdefining circumstance IX rather, simplyRSA it

proscribedrefers to the conduct RSAby “[A]632-A:2. person must
penetration’‘sexual to guilty aggravatedcommit be of felonious sexual

assault, guilty assault,but to be of onlysexual he need commit sexual
1979).”contact under circumstances set forth in RSA 632-A:2 (Supp.

vonKlock, 697, 701, (1981)State v. 121 N.H. 433 1299,A.2d 1302
(citations omitted), grounds Smith,overruled on other by State v. 127

(1985).433, 438, 774,N.H. 503 A.2d 777

Arris maintains that penetrationsexual ais necessary element
IX,of circumstance even in a prosecution.sexual assault argu­This

Althoughment must fail. penetrationsexual is bydefined former RSA
(1986) (current632-A:1, 1994))V 632-A:l,version at RSA V (Supp.

state,without reference to a mental the context of IXcircumstance
plainly knowingconnotes a frame of mind respectwith to act.this
Circumstance IX reads: “When throughthe actor byconcealment or the

surpriseelement tois able cause penetrationsexual with the victimof
before the victim an adequatehas chance to flee or resist.” RSA

added).632-A:2, IX (emphasis If correct,Arris were knowing sexual
penetration would have to be anyestablished in sexual assault
prosecution brought then,under circumstance IX. In essence the State

prove aggravatedwould have to felonious sexual assault whenever it
sought to make use of IX. Comparecircumstance RSA 632-A:2 with

632-A:4; Ayer,RSA see v. 191, 193-94,State 136 N.H. 923,612 A.2d
(1992) (knowing924-25 mental is aggravatedstate element of felonious
assault).sexual The crime of sexual assault under IXcircumstance

meaningless.would thus presumedbecome “It is not to be that the
legislature would pass leadingan act to an absurd result and nullifying
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Kay,of State v.purposeextent the the statute.” 115appreciableto an
336, (1975);696, 698, 338 see RSA 625:3.350 A.2dN.H.

Affirmed.

HORTON,J., dissented; the others concurred.

HORTON,J., appears to me that the “circumstance”dissenting: It
misdemeanor requiresassault convictionthe sexualalleged supportto

(1986) punishfact. RSA 632-A:4 does notpenetration inproof of sexual
over,years agethirteen of or nor evenpersonwith aall sexual contact

sexual It makes the contact aor unwanted contact.unprivilegedall
only the circumstances named insexual assault undermisdemeanor

(current 1994)).(1986) (Supp.version at RSA 632-A:2RSA 632-A:2
IX: thecharge “[w]henon circumstance actoritsThe State based

by surpriseof is able to causeconcealment or the elementthrough
adequatethe victim has anwith the victim beforepenetrationsexual

added).632-A:2, (emphasisIX Thusor RSAchance to flee resist.”
satisfy the circumstance. Italone does notsurpriseorconcealment

surprise enables the actor to cause sexualor thatmust concealmentbe
penetration.

it meant. It did not intend tolegislature preciselysaid whatThe
.assault, knowingly causing]or . .simple “[pjurposelyaconvert

(1986),another,” 631:2-a into acontact to RSAunprivileged physical
, sexual contacts that occur inmyriadfor of unwantedcrime thesexual

It did intend thisyears ageof or older. notto victims thirteensociety
It tosurprise.used concealment or intendedwhen the actorresult even

for this conversion. Therelatively aggravatorsserioussomerequire
aggravator onlyrises to this level when theIXcircumstance

in fact. A reviewpenetrationin sexualsurpriseor resultsconcealment
set forth in RSA 632-A:2circumstancesaggravatorelevenof the

arequireswhere the circumstance actno other instancediscloses
IX is there for thein circumstanceresult. The causal resultcausal

definingof the circumstance.purpose
The sexualmeaningless. penetra-IX becomecircumstanceNor does

need not involve a mens rea.trigger the circumstancenecessary totion
charge aggravatedbethe correct wouldknowing purposefulorIf it was

632-A:2, triggering penetrationTheRSA IX.sexual assault.felonious
case,contact. In thatof sexualaccidental in the coursebemay

a sexualbasis for misdemeanorproperIX would be acircumstance
charge. RSA 632-A:4.assault

in fact topenetrationto find sexualrequiredhave beenjuryThe should
I dissent.Accordingly, respectfullyI would reverse.in this case.convict


