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Howard,Jeffrey R. attorney general Cahill,{Jeffrey S. attorney, on
orally),the brief and for the State.

(RichardDorr,Hale and of Manchester V. Wiebusch on the brief and
orally), for the defendant.

Thayer, defendant,J. The Thomas E. Devaney, bywas convicted a
J.){Mohl,jury Superiorin Court of exposureindecent and lewdness in
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(1986) (now 1(a)645:1,codified at RSA (Supp.violation of RSA 645:1
1994)). affirm.We

January 12, 1991, stoppedthe defendant at a convenienceOn store
entering and can ofpurchasingAfter the store á beer fromin Seabrook.

duty, pickup parkedhe returned to his truck outside thethe clerk on
later,time the clerk noticed that the truck was stillA shortstore.

lookingofoutside, to the front window the store. Afterand she walked
reported a manwindow, policeshe called the and that wasout the

gave descriptiona brief of the man and themasturbating. themShe
Shortly thereafter,truck, including platethe license number.pickup

Department stoppedthe Police theGranlund of SeabrookSergeant
the toRoute 1. took defendant thevehicle on Granlunddefendant’s

test, chargedbreathalyzera and then him withpolice forstation
exposing genitalshis underexposure by knowingly“indecent

likelyhe should have known would cause affrontcircumstances which
or alarm.”

“masturbating”had seen a mantrial, clerk testified that sheAt the
She also recreated the motion she sawpenis.”hands “on hiswith his
asked, movingwas he his handsclerk was then “Whatjury.the Thefor

testified,heWhen the defendantresponded, penis.”“On hison?” She
wayon his home but denied thathe at the storestoppedadmitted that

genitals.exposedor hishe masturbated
(1)argues jurythat: the instructions werethe defendantappeal,On

(2)law; prosecutor’s closing argumentof theas a mattererroneous
(3)improper prejudicial;that were and thestatementscontained

tojury beyondfor the find aat trial was insufficientevidence
(4)exposed genitals; and thethat the defendant hisdoubtreasonable

of counsel at trial was ineffective.assistancedefendant’s

jurythat the instructions weredefendant first claimsThe11]
againstchargeamended thetheyas matter of law becauseerroneous a

charge, theobject juryto to theopportunityDespite specifichim. a
Aobjection. contemporaneouscontemporaneousnodefendant made

appellatefornecessary preserve juryto a instruction issueobjection is
809,669, 671, 610McLaughlin,v. 135 A.2dSee State N.H.review.

(1992). objection,no we do not reach theBecause there was810-11
thismerits of issue.

prosecutor’s closingalso that theThe defendant contends
theystatements becauseimproper prejudicialandargument contained

Specifically, argues thattestimony. the defendantthe clerk’sbolstered
the defendant.that the clerk identifiedfalsely claimedprosecutorthe

ofhave us review several thethe defendant wouldAlthough
trial; challengeone his tocomments, objected onlyhe to atprosecutor’s
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Wong, 56,the other statements therefore is waived. State v. 138 N.H.
(1993).66, 470, 476635 A.2d

objected prosecutor’sdefendant to concerningThe the statement the
after prosecutor said, “[Theevents the defendant left the store. The

on coupleknows that at least a theclerk] of occasions defendant is
saysat her. Thelooking objectedShe that.” defendant and for amoved

clerkmistrial because the never made an in-court identification of the
court prosecutor clarifydefendant. The instructed the to his

jury, giveidentification statement to the offered anyand to further
instructions on the identification the requested.issue that defendant

prosecutorThe clarified his statement and continued closinghis
the noargument; objections requests.defendant made further or

The arguesdefendant that the trial court erred in denying his
formotion a mistrial. A mistrial under these circumstances would be

appropriate only prosecutor’sif the ancomment created “irreparable
thatinjustice by Lemire,cannot be cured jury instructions.” State v.

(1988).552, 555, 425,130 543 A.2d 426 IfN.H. we assume that the
prosecutor’s improper,comment was the defendant has failed showto
that it an irreparable injusticeconstituted that could not have been

by jurycured a instruction. Because the court giveoffered to an
jury, requested none,to the andinstruction the defendant it not errdid

failing give Hunter,in to a curative instruction. StateSee v. 132 N.H.
(1989).561-62,556, 564,567 A.2d 568

arguesThe defendant next that the evidence at wastrial insufficient
for a tojuryrational find abeyond exposedreasonable that hedoubt

genitals. argumenthis His thepremisedis on assertion that the clerk
never testified that she saw penisthe defendant’s and was never asked

actuallywhether she saw arguesit. He a findingthat that she saw his
penis, a necessary element of the charged,offense purelyis therefore
speculative and could not been beyondhave found a reasonable doubt.

disagree.We

prevailTo on a thatclaim wasthere insufficient evidence to
prove an crime,essential element of a “the defendant must show that
no rational trier of fact guiltcould have beyondfound a reasonable
doubt. The defendant a heavybears appealburden on in that the
evidence and reasonable inferences drawn willtherefrom be viewed in
the light Allcock,most favorable to the State.” v. 458,State 137 N.H.

(1993)461, (citation99, omitted).629 A.2d 101 quotationsand

As we noted,have the clerk ontestified more than one occasion
that she saw the man’s “on penis.”hands his testimony,Based on this a
fair inference can be drawn that she his genitals.saw We therefore

saycannot that no juryrational guiltcould have found beyond a
reasonable 461-62,doubt. See id. at 629 atA.2d 101-02.
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finally argues that his assistance of counsel wasThe defendant
below,raised it we doBecause the defendant never notineffective.

McAdams, 447,445,State v. 134the merits of this issue. N.H.reach
(1991).1273,A.2d 1273594

Affirmed.
All concurred.

Belknap
No. 93-626

Mark L. Husnander

v.

Town of Barnstead & a.

21, 1995April


