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(NicholasNixon, Raiche, P.A.,Brown & Manning, of Manchester D.
orally),Brown on the brief and for plaintiffs.the
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(ClaireP.A.,O’Shaughnessy,& ofMcDonough W.Manchester
fororally),on the brief and the defendant.Rouillard

Horton, plaintiffs, Laroche,J. The Rita Trahan-Laroche and Luden
J.)(Dalianis,Superior grantinga decision of the Court theappeal

defendant, Sanders, Inc., summaryof the Lockheed formotion
respondeat superior negligent supervisionon their andjudgment

and remand.claims. We reverse
24, 1990, separateda trailer the pickupOn October flatbed from

plaintiffs’it collided the vehicle.towingtruck and with Patrick J.
mechanic,aMaimone, by the defendant as maintenance wasemployed

the both the truck and the Onethe driver as well as owner of trailer. of
the fields facilities inhayto at the defendant’s Hudsonhis tasks was

Maimone haying equipment,most ofprovidedand Litchfield. the most
premisesto the defendant’s with his truck andof which he towed

not Maimone for the ofThe did use thecompensatetrailer. defendant
it, himspent transporting paythe time but did hisequipment or

keeptowages haying permitted anywhile fields andnormal the him
day accident,Prior to the of the hadhay he removed. Maimone

facility,at the defendant’s Litchfield butcompleted haying the fields
farming equipment.trailer or all of the After workhad not removed his

24, 1990, leaving premises,thebut defendant’sOctober beforeon
transporting hayhis use inhis trailer to forMaimone hitched truck

evening. plannedtoAgwayto store sell that He tofrom his farm the
remaining machinery.the farm The trailerthe to removereturn trailer

during thethe drive from defendant’sfrom the truckseparated
facility to Maimone’s farm.Litchfield

respondeatdefendant under ofsued theplaintiffsThe theories
They argued that wasnegligent supervision. Maimonesuperior and

at the time of the accident.scope employmentthe of hisacting within
defendant’s andthey argued propertythat while on theAlternatively,

control, negligentlyand Maimonesupervisionunder the defendant’s
safety in violation ofinadequate chainshis trailer and usedattached

(1993). The defendants moved forlaw and RSA 266:63the common
arguing disputedthat no issues of material factsummary judgment,

uponato state claim which reliefplaintiffsthatexisted and the failed
scope ofactingMaimone was within thegranted becausemay notbe

summarypartialforplaintiffsThe also movedemployment.his
actionsthat, law,a ofas matter Maimone’sgroundon thejudgment

ofscope employment.hiswere thewithin
outsideof Maimone actedas a matter lawtrial court ruled thatThe

defendant’s motion as aTreating theemployment.of hisscopethe
taking the facts anddismiss, concluded that “evencourtmotion to the

lightin most favorable totherefrom thedrawnreasonable inferences
thempermita claim wouldhave failed to state thatthem, plaintiffsthe
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grantedThe trial court the summaryto recover.” defendant’s motion for
plaintiffseven ifjudgment, ruling that “the stated valid causes of action

respondeat superiorin negligent supervision,based and no issues of
exist,fact therefore the moving partymaterial and is entitled judgmentto

of plaintiffs’ partialas a matter law.” The motion for summary judgment,
premised upon findinga that Maimone acted within scopethe of his

plaintiffsdenied. Theemployment, appealed.was
bybegin reviewingWe the trial court’s order under the forstandard

motions to dismiss because the court treated the defendant’s motion
summary judgmentfor as such.

appeal grantingOn an from an order dismiss,a motion to the
only issue raised is whether allegationsthe are reasonably

ofsusceptible a construction permitthat would recovery. We
will assume the truth of allegedboth the facts in the
plaintiffs pleadings and all reasonable inferences therefrom
as favorably plaintiff.construed most to the If the facts as
alleged relief,would a legalconstitute basis for the motion to
dismiss should be denied.

Collectramatic, KentuckyInc. Corp.,v. Fried Chicken 318,127 N.H.
(1985) omitted).999,320, 499 A.2d 1000 (quotation Applying this

plaintiffs’the pleadings,standard to awe hold that motion to dismiss
granted.should not have been If proven, the allegedfacts in the

plaintiffs’ pleadings, together with the reasonable inferences derived
therefrom, would aconstitute basis for relief under the plaintiffs’
respondeat superior and negligent supervision claims.

respondeatUnder the doctrine of superior, employer mayan
vicariouslybe responsibleheld for the tortious acts an employeeof

duringcommitted incidental to scopeor the employment.of See
380, (1920).Company, 383-84,Richard v. 79 88,N.H. 109 Here,A. 91

the plaintiff allegedhas that the movement of Maimone’s trailer for
temporary personal use was understood to be ofpart agreementthe
between Maimone and the regarding provisiondefendant Maimone’s of

farming equipmentthe hay,and removal of the and therefore
to employment.incidental Maimone’s allegationThis could lead to a

finding that support recoverywould based on the ofdoctrine
respondeat superior by jury.if to be true afound See id.

An employer may directlybe damages resultingforliable
negligentfrom the supervision employee’sof its activities. See v.Cutter
Farmington, 836, 840, 316, (1985);Town 126 N.H. 498 A.2d 320of

Agency(Second) (1958).§Restatement of employer’s213 The duty
to exercise reasonable to employee maycare control its extend to
activities performed outside the ofscope employment. RESTATEMENT
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(1965). alleged(SECOND) plaintiffs althoughThe that§ 317of Torts
involvingin accidents vehicles andinvolved severalMaimone was

activitiesemploy,defendant’s his were notin thewhileequipment
regularlyvehicles were notequipmenthis andandclosely supervised,

inferencesthe reasonable therefromallegation andThisinspected.
negligently supervisedto the defendantas whetherjuryraise a issue

(SECOND) 213;§OF AGENCY RESTATE-RESTATEMENTMaimone. See
it to(SECOND) hold that was error§ 317. We thereforeOF TortsMENT

Collectramatic, 320,127 at 499N.HSeeplaintiffs’ claims.dismiss the
A.2d at 1000.

the motionsruling parties’ontrial court’sreview theWe next
anyand otherconsidering the affidavitssummary judgment,for

them, in theinferences drawn fromproperlyevidence, as allas well
no genuineIf there arenon-moving party.to thefavorablelight most

to asmoving judgmentis entitledpartyfact and theof materialissues
entered. Seesummary properlyislaw, judgmentthenmatter ofa

85, 88, 1325, 1327Brox, Inc., 623 A.2d137 N.H.Georgev.Gould
revealsrecord, including depositions,the(1993). review of theA

as tobe drawn bothconflicting inferences couldwhichevidence from
scope of histheto or withinacting incidentalwasMaimonewhether

andtemporary personal usetrailer formoved hiswhen heemployment
supervisinginnegligentindependentlywasdefendantwhether the

thatconcludeand his trailer. Wehis truckinspectingand inMaimone
of law on either thea matterjudgment asentitled toparty isneither

See id.supervision claims.negligentorrespondeat superiorplaintiffs
motion fordefendant’sof thegrantingthe trial court’sWe reverse

remand.andsummary judgment
and remanded.Reversed

All concurred.

Rockingham
93-756No.

Stephen Cook

v.

CompanyInsuranceCIGNA

25, 1995April


