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argumentCIGNA’s second mirrors its first. It “[f]orcontends that
much the same reason that the burden of proof should not have placedbeen

CIGNA,on CIGNA not haveshould been to pay attomey[’s]ordered fees.”
requiresRSA 491:22-b that if the prevailsinsured in a declaratory judgment

action, he or she “shall receive court costs and attorneys’reasonable fees
from the Because theinsurer.” trial court found coverage under the CIGNA
policy, correctlyit awarded attorney’s fees the plaintiff.to

lastlyCIGNA argues that the trial court erred in finding that its
policy exclusion anfor automobile that either was owned by the

orplaintiff regularwas available for his use did apply.not “When there
is conflicting testimony, we findingsdefer to the of the [trier of fact]

no personunless reasonable could have come to the same conclusion.”
Baker, 447, (1992).450,State v. 135 606 309,N.H. A.2d 311

At hearing,the plaintiffthe and his mother testified that
plaintiffalthough plannedthe to purchase the vehicle from his

employer future,sometime in the he did not own it at the time of the
accident. The trial court the plaintiffscredited testimony and ruled
that he did not own the vehicle because “there was no title
transfer, sale,... no bill of ... no pricedefinite agreed upon,

... he[and] did not have powerthe to exclude other .people . . from
using the vehicle when they wanted to.” The plaintiffs testimony also
supported the trial rulingcourt’s that the vehicle was not available for

plaintiffs regularthe use reallybecause “he was not to simplyallowed
take this vehicle and didn’t in fact take this anywherevehicle that he

to.” Comparewanted Volpe v. Property Co.,Prudential and Cas. Ins.
(1st 1986)1,802 F.2d 4 Cir. (finding “regular use” exception did not

apply) with Spaulding Co.,v. Concord Gen. Mut. Ins. 122 515,N.H.
516, (1982)1172,446 A.2d 1173 (finding “regular exceptionuse” did
apply). We nofind error in the ruling.trial court’s

Affirmed.
All concurred.
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(ArthurP.C.,Gormley, Gormley,of O. Jr.Mayer & NashuaGormley,
conduct.orally), professionalfor the committee onon andthe brief

(BruceP.A.,Kenna, of Manchester E.Sharkey,&Johnston
respondent.for theorally),andon the briefKenna

on Professional ConductCourt CommitteeBROCK, SupremeC. TheJ.
(committee) E.respondent,of the Arronfor the disbarmentpetitioned

Professional Conductof the Rules ofBudnitz, violationsalleging
37(13). to(Rules). referred the matter a JudicialR. WeSee SUP. Ct.

J.) determined that the(Dunn, hearing. The refereefor aReferee
8.4(a)3.3(a)(3), 8.1(a), and3.3(a)(1),Ruleshad violatedrespondent

8.1(a)8.4(c). (knowinglyviolated Ruleagree respondentthat theWe
ain connection withof material factstatementmaking a false

disbarment, and,warrantsmatter), that this violationfinddisciplinary
therefore, the other violations.need not address

early 1985, theIn 1984 anddispute.not infollowing facts areThe
Hampshire,practice inattorney Newlicensed toanrespondent,

“Blondheim”connection with theinWilliamsfor Davidworked
withemployment1985, respondent’stheJanuaryIncompanies.

terminated.wasBlondheim
Hebert, a formertelephoned Carolrespondent1985, theIn March

Unbe-a document.her to notarizeand askedemployee,Blondheim
the Newcooperating withHebert wasrespondent,to theknownst

Blondheim.investigation ofoffice in anAttorney General’sHampshire
ofrepresentativewith abut, conferringdeclined, afterat firstHebert
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attorney office,general’s respondentthe she called the agreedand to
at apartmentmeet him her in Manchester.

occurred,meeting 5, 1985,When the on investigatorMarch an from
attorney general’sthe office and a postal inspector were secreted in

apartment. The respondentHebert’s asked Hebert to notarize copya of
“Acknowledgementa Employmentdocument entitled of Termination”

(Acknowledgement) that related to his termination. Hebert did so.
1987,By investigationBlondheim bywas under the Hillsborough

County Jury Williams,Grand for theft and securities fraud. See State v.
(1990).631,133 A.2d respondentN.H. 581 78 The testified before the

grand jury Acknowledgementand claimed that the was atnotarized the
21st,“JanuaryBlondheim offices on and that it had signedabout” been

days know,or He testified,there two three earlier. did not hewhen that
investigators present apartmenthad been at 5,Hebert’s on March

againstcomplaint respondent1985. A the was filed with the committee
by Attorney CynthiaAssistant General L. White after the respondent

grandbefore Thejury. respondenttestified the averred in his answer to
complaint grandthe that he believed his jury testimony was true.

byThe referee found clear convincingand evidence that the
knowinglyhad to grand jurydefendant lied the per­and that he

petuated responsethis lie in his to professionalthe complaint.conduct
“In onlyour review of the ourfindings,referee’s isfunction to
determine a personwhether reasonable could have reached samethe
decision as the onreferee the basis of the evidence before him.” Welts’
Case, 588, (1993)590, 1017,136 N.H. 620 A.2d 1018 (quotation and

omitted).brackets
At hearing referee,the before the only respondentthe and Hebert

We “anytestified. note that mightconflicts as be found in the
testimony, questions witnesses,about the ofcredibility and weightthe
to givenbe to testimony” questionsare byto be resolved the referee.

Case, (1989)Bourdon’s 365, 370, 1052,132 N.H. 565 A.2d 1055
omitted).(quotation and brackets

states,8.1Rule in part: lawyer“[A] in connection with
a (a). . disciplinary matter,. shall not: knowingly make a false

8.1(a).statement of material fact . .”. . N.H. R. PROF. CONDUCT The
that,referee found respondent beganwhile the his ofdissembling the

truth jury,before the grand he his toattemptcontinued oncemislead
disciplinary actions were Ample supportsinitiated. evidence these
findings under the clear and convincing standard. Hebert testified that
the only time she Acknowledgement 5,notarized the was on March
1985, apartment.in her grand however,the jury,Before the respondent

thattestified the Acknowledgement Januarywas notarized in at the
offices,Blondheim and he continued to assert the truth of that

testimony in his complaint.answer theto Resolution of the
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Case, 370,for the referee. Bourdon’s 132 N.H. atdiscrepancies is 565
Considering respondent, phonetwothrough1055. that theA.2d at

apartmentat hercalls, arranged to meet Hebert to notarize a
reasonablyof business —it couldseemingly unusual coursedocumen —a

meeting.simply forgetdid not thebe found that he

efforts to cloak his statements inrespondent’sdo theNor
respondent“opinion” avail him. The standsof “belief’ orterms

ofknowingly making a false statement material fact. Heaccused of
responsein to the complaintthat his statementsdoes not contend

If,disciplinary proceedings.the as theimmaterial toagainst him were
Acknowledgementhe that the was notclearly supports, knewevidence

January, statingoffices in his belief to theat the Blondheimnotarized
a ofcommittee constitutes false statement violativecontrary to the

8.1(a). 1,Case, 168, 173, 4139 N.H. 651 A.2dCarpenito’sRule Cf.
(1994) as to a materialduty to correct mistaken belief(attorney has

(1904) (“theTomlinson, 62, 376, 38146, 59 A.fact); v. 73 N.H.Spead
something opinionas hisstatingconsists infalsity the statementof

not”). mendacityrespondent’sthe beforeIt matters not thatwhich is
response, presentednotpreliminarycontained in acommittee wasthe

604-05,Case, 167,602,134 594 A.2dhearing. Asiles’ N.H.the Seeat
(1991).169-70

The committeeappropriatethe sanction.turn toWe now
respondent points mitigatingto noThedisbarment.recommends

theinstead, rely highly parsingto on a technical ofchoosing,factors,
rulingthe referee’s as to aupholdAsanyavoid sanction. weRules to

agree with theinfraction, respondent’s position fails. Wetheserious
committee.

protectis todisciplinary powerof the court’spurpose“The
bar, preserve. thein the . .public confidencepublic,the maintain

in theprevent. . similar conductlegal profession, and .integrity of the
(quotation,1019Case, 592, 620 A.2d at136 N.H. atWelts’future.”

omitted). meet theseare intended toSanctionsellipsisandcitations
purposes. Id.

solely byconduct is hot determinedgravity unprofessionalof“The
itviolated, but isrulesby particulartheof rules broken orthe number

Flint’sattorney’s behavior.”to thereferencelargely withdetermined
(1990). single689, 291, 293 “NoCase, 685, 582 A.2d133 N.H.

athanlegal professionthenegatively onmorereflectstransgression
Case,As Asiles’A.2d at 170. inCase, 606, 594N.H. at134lie.” Astles’

grandlie to theto correct hisample opportunityhadrespondentthe
ofrepresentationThat his falseId.continued his deceit.jury, yet he

of thegravityadds to theto the committeewasmaterial facts
offense:respondent’s
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inLying attemptingto or to mislead the committee an
disregardevidences serious forattempt up [misdeeds]to cover

respondent attorneyas an has swornthe institutions the to
onlyand disbarment is the sanction thatprotect uphold,and

truly public publicthe and maintain confidence inprotectwill
under these circumstances.the bar

(1989).Case, 211, 217, 157,132 566 A.2d 161Fitzpatrick’s N.H.
hereby forthwith. At the ofArron E. Budnitz is disbarred end two

may petitionhe this court for readmission to theyears, New
admissionbar, subject requirementsto the forHampshire for

Sup. 37(2)(d). Furthermore,that time. See Ct. R. theapplicants at
expensesis ordered to reimburse the committee for allrespondent

Sup. 37(16).in relation to this matter. See Ct. R.incurred

So ordered.
All concurred:
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