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Howard, attorney Stephen,A. assistantgeneral {JohnR.Jeffrey
orally),brief and for the State.attorney general, on the

defender, Concord,of briefbyassistant andGary Apfel, appellate
for defendant.theorally,

McGlew,defendant,Brock, The David was convicted after aC.J.
J.) sexualSuperior (Conboy, attemptedin Court of feloniousjury trial

(1986) (1986).RSA OnRSA 629:1 and 632-A:3pursuantassault to
argues erroneouslythat court admittedthe the trialappeal, defendant

uncharged, Hampshiresexual assault under Newpriorof anevidence
404(b). and remand.Evidence We reverseRule of

sexuallyattemptingof to assault adefendant was accusedThe
time,At that the defendant wasgirl in March 1991.nine-year-old

Peterborough.family eveningin Onevisiting complainant’swith the
visit, babysatthe the complainanthis defendantduring periodthe of

out of the home.her mother waswhile
thetrial, following.to She wascomplainantthe testifiedAt

the defendant came into thea on television whenwatching movie
askedpantsto his undone. He thezipperroom with theliving

couch and he rubbed hertoplie of him on theoncomplainant to
movingwas his handclothing.her The defendantthroughchest

complainantwhen the took his handgenitalher areaslowly toward
couch.off of her and left the

objection, court, pursuantthe to Newcounsel’sOver defense
404(b), to introduceEvidence allowed the StateHampshire Rule of
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who beenboy sexuallyclaimed to havetestimony youngof a assaulted
boy yearsthe one-halfwhen was four and old.the defendant Thisby

in 1985, approximately yearssix beforealleged assault occurred the
Thefor the defendant was convicted. Commonwealthincident which of

brought charges againsthad the defendant stemmingMassachusetts
by theallegations boymade but later entered a nolle prosequithefrom
had “no evidence”prosecution againstthe credible thebecause

testimony, findingThe trial court allowed the itdefendant. relevant to
plan,opportunity,of and the defendant’s intent. On appeal,the issues

admissibilityall savehas abandoned bases of intent.the State

The to admit “bad evidence lies withindecision acts” the
sound discretion and will overturned onlytrial court’s be if the

clearlycan that the decisiondefendant show was untenable or
Whittaker,prejudiceto of his v.unreasonable the case. State 138 N.H.

(1994).936,526-27, 938524, 642 A.2d This court has articulated a
thethree-part admissibilitytest to assess of such evidence under Rule

404(b). The evidence must be relevant for purposea other than proving
disposition;or proofthe defendant’s character there must be clear that

act;thethe defendant committed and the valueprobative of the
substantiallymust not be outweighed by prejudiceevidence its to the

526, 938;Id. at 642 A.2d atdefendant. see R. Ev. 403.N.H.

Furthermore, relevant,be priorto acts must be inbad some
significant toway constitutingconnected material events the crime
charged and innot so remote time as to theeliminate nexus. See State

Allen, 397,390,v. 128 514 1263, (1986);N.H. A.2d 1268 State v.cf.
Richardson, (1993)162, 167,138 1361,N.H. 635 A.2d 1365 (subsequent

act fairlybad evidence “must be close in in significanttime and some
way connected to material events constituting charged”).the crime

theNotwithstanding defendant’s contention to the contrary,
by defense,when intent is conceded thenot and it is an element of the

proven State,crime to be by sufficientlythe it is at issue to require
Bassett, 500,evidence at trial. 493,State v. 139 659 891,N.H. A.2d 896

(1995). Therefore, other acts categoricallybad evidence is not excluded,
as it would be were of 497,the issue intent not See id.contested. at 569

894; 401,A.2d at N.H. R. Ev. 402.

case,In this court testimonythe admitted concerning an event
allegedly years prior chargedthat occurred six to the act and involved

different sexual acts with a victim of a different sex from the instant
complainant. We hold that this requirementevidence does not meet the

priorthat bad acts be significant wayevidence in some connected to
material constitutingevents the crime and notcharged so remote in
time Allen,as to eliminate 397,the nexus. See at128 N.H. 514 A.2d at
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Whittaker, 528,at 642 A.2d at1268; also 138 N.H. 939see
committed in somewhat similar(five-year-old sexual assault manner

404(b)). Accordingly,Rule we conclude thatplanevidence of undernot
boy’s inyoung testimonythe the instant caseofthe admission

the discretionan abuse of trial court’s because theconstituted
thelegallywas not relevant to defendant’s intent. Seetestimony

Whittaker, 528,at 642 A.2d at 939.138 N.H.
rules of evidence and the sound discretion ofrecognize that theWe

questionsto ofusually admissibility.sufficient settlethe trial courts are
(1986) (civil319,702, 708,Thayer, 127 N.H. 506 A.2d 323Fenlon v.See

context). however, givedemonstrate a need todevelopments,Recent
admissibilityon of evidence under Rulethe courts theto trialguidance

404(b). Whittaker, 936; Richardson,See, 524, 642 A.2de.g., 138 N.H.
1361; Hastings, 601, 526;137 631 A.2d162, A.2d N.H.138 N.H. 635

Roberts,91, (1993); v.A.2d 1331 StateBlackey,v. 137 N.H. 623State
(1993).731, 1225622 A.2d136 N.H.

404(b) crimes,“otherthe admission of evidence ofallows forRule
motive,“proof opportunity,ofpurposesacts” for such aswrongs, or

identity, ofplan, knowledge, or absence mistake orintent, preparation,
404(b). againstThis has warned theR. courtN.H. Ev.accident.”

404(b)permissible Ruleintent, or otherrecitation ofmechanical
137admissibility.” Hastings, N.H. atforpassword“as thegrounds,

Suprememore. As the Court ofrequiresThe rule606, 631 A.2d at 530.
Michigan’s predecessor statute tointerpretinginMichigan has noted

404(b):Rule

of recordsand review trialExperience in the trial courtroom
incontrovertibly that, bywhen askedsuggest ratherappealon

for ofgroundsthe admissionjudge specifytothe trial
“shotgun”loose aevidence, prosecutors oftensimilar-acts

most, all,if not oftypically includeof reasons whichfusillade
hints, ofresponseanamed in the statute. Suchthe purposes

demonstrate, ... isprosecutorthat thecourse, if it does not
is or is notwhy the evidencepreciselyas tounclear

admissible.

1982) (footnote(Mich.Golochowicz, 518, 523-24319 N.W.2dPeople v.
omitted). Hickey,v. 129has similar. See StateOur beenexperience

(1986).53, 60, 62-6356, 523 A.2dN.H.
to our reviewencourage[d] court[s]the assist“strongly triedhaveWe

rulings . . . .”evidentiaryfindings support [their]tomaking specificby
(1991)928,203, 207, 600 A.2d 930Simonds, 135v. N.H.State

omitted). doSimonds, the failure to sowe stated thatIn(quotation
However, of these, “[m]indfulreversal. Id.not, per requirewould

of thelitigation, and awareby continuedspawneduncertainties
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aimportance functioningof smooth criminal justice system,
supervisoryour [authority]we . . . exercise over the trial courts of New

. and .Hampshire . . . . instruct those oncourts” this troublesome
Wentworth, (1978).832, 838, 858,issue. State v. 118 N.H. 395 A.2d 862

Judge explained,As Weinstein has “[t]he more reason there is in the
404(b)[Ruleor evidence],decision to admit exclude aptthe more it is

be benchto fair. Both and bar benefit at if questionstrial critical of
exposedadmissibility are and reasons stated.” 2clearly J. WEINSTEIN &

¶ (1994).Berger, 404[08],M. Weinstein’s Evidence at 404-5

setting principles courts,In forth theto assist trial we look to
404(b)purposes underlyingthe Rule well asas decisions of other

404(b)jurisdictions on this issue. “The Rulepurpose of in a criminal
trial is to ensure that the defendant onis tried the ofmerits the crime

tocharged preventas and a conviction onbased evidence of other
Bassett,wrongs.” 496,crimes or 139 N.H. at 659 A.2d at 894. Evidence
inherently prejudicial, Hickey,of other iswrongs 62,129 atN.H. 523

66, juryA.2d at and increases the alikelihood that will decide the case
an basis.improperon The concern that mighta defendant be convicted

404(b).character gravamenbecause of his is the Ruleof See generally
Imwinkelried, The Use anEvidence UnchargedAccused’sof of

Rea, (1990).Misconduct to Prove Mens 130 Mil. L. Rev. 41

party offeringThe evidence thebears toburden make an
proofoffer of show theto relevance of the evidence offered. State v.

(1983).Chaisson, 17, 29, 458 95,102123 N.H. A.2d Thus, the State has
burden, a case,the in criminal to the admissibilitydemonstrate of

evidence of other bad acts thebycommitted Seedefendant. United
(10thBiswell, 1983).1310,States v. 700 F.2d 1317 & n.5 Cir. One court

the prosecution’shas articulated burden thus:

evidence 404(b),[W]here is offered Ruleunder the
Government bears the burden of showing how profferedthe
evidence is relevant oneto or more issues in the case.
The . . . standard is clear. The Government must articulate
precisely evidentiary bythe hypothesis which a fact of

mayconsequence be inferred from the evidence of acts.other
addition,In the trial specifically identifycourt must the

purpose whichfor such evidence offeredis and a broad
404(b)merely invokingstatement or Rulerestating will not

suffice.

cert,(10thKendall,United States 1426, 1985),v. 766 F.2d 1436 Cir.
(citation(1986) omitted) (decideddenied, 474 U.S. 1081 under Federal

Evidence). Bassett,Rules of We agree with this standard. See 139 N.H.
497, State,at at659 A.2d 894. We hold that the in offering evidence of
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404(b), specificunder Rule must state thewrongs purposeother for
is and precisethe offered must articulate the ofwhich evidence chain
thereasoning provewhich offered evidence will tend to orby disprove

relying uponactually dispute,issue in without forbidden inferencesan
character, Hastings,or Seepredisposition, propensity.of 137 atN.H.

530; Imwinkelried, supra.606, 631 A.2d at

Furthermore, the trial court must articulate for the therecord
adoptsthe is admitted. Whether thetheory upon which evidence court

variation, alternative,theory, explaina or an the courtthe State’s must
disputed issue,relates to thehow the evidence withoutprecisely

course, tending only proveevidence to orinvoking Ofpropensity.
actually disputenot in is irrelevant and inadmissiblean issuedisprove

Whittaker, 527, at138 at 642 A.2d 938.Rule 402. See N.H.under
trialunderlyingreflect the considerations aThe record shall also

probativeof bad act evidence’s valuebalancing the othercourt’s
Lebovitz,to See United States v. 669its the defendant.against prejudice

(3rd Cir.), denied, (1982); id.894, 456 U.S. 929 at 902-03901 cert.F.2d
must, extent,J., concurring). balancingthe test to some(Adams, While

case,ofspecific generalfactual context each some-upon thedepend
are apparent.rules

State, Vermont, has describedCourt of our sisterSupremeThe
virtuallyof that the identical Vermontaccurately type prejudicethe

404(b) guard against:toand 403 are intendedof EvidenceRules

primaryits orpurposeifunfairly prejudicialEvidence is effect
horror,ofsympathies,a arouse its sensejury’sis to toappeal

trigger mainspringsother ofpunish,instinct to orprovoke its
to its decision onmay jurycause a basehuman action that

propositions in the case.other than the establishedsomething

(brackets(Vt. 1992) and1270, 1274604 A.2dBruyette,v.State
added).omitted) (emphasisquotations

thea court must consider fortrialweighing prejudice,In
greatSome acts have aof other bad act.the nature therecord

greater appealingforjury potentialand haveimpact upon aemotional
& M.outrage.or See 2 J. Weinsteinofjuror’s sense resentmentto a

¶ v.-118;to United States404[18], at 404-116Berger, supra
1978) (en(5th denied, 440banc), cert.Beechum, Cir.898,F.2d 914582

(4thGreenwood, 49,F.2d 53v. 796(1979); United States920U.S. cf.
1986) not such(“[flalsified generally do causestatementsfinancialCir.

reactions”). mustAccordingly, evidencesuchinflammatoryunfair
to be admissible.greater probative valuesignificantlypossess

also beact evidence mustthe other badvalue ofprobativeThe
mustvalue: trial courtsof its “incremental”the contextconsidered in
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consider the extent to which the issue “is byestablished other evidence,
Beechum,stipulation, or inference.” 582 F.2d at 914. This includes both

admitted and admissible evidence. See id. at 914 “Thus,n.18. if the
strongGovernment has a case on [disputed] issue,the the extrinsic

mayoffense add little and consequently will be excluded more readily.”
914; Dushame, 309,Id. at see State v. 319-20,136 N.H. 469,616 A.2d

(1992) (Brock, J.,475 C. concurring partin and dissenting part).in
Thorough consideration of factors,these on record,the helpwill

both this court and the trial courts negotiate this thorny area of the
law of evidence.

Reversed and remanded.

HORTON, J., dissented; the others concurred.

HORTON, J., dissenting: I would find the admission of the other bad
proper.acts evidence to be There is a nexus priorbetween the act of

child sexual abuse and chargedthe act of attempted sexualfelonious
assault on a child. This nexus is not seriously bydiluted the difference
in sex of the victim or the time elapsing between the incidents. The
circumstances of the case and chargethe nature of the make intent a
serious issue in the case. I have to,written all I intend in cases,other to
support legal positionthe underlying my conclusion in this case. See

Bassett, (1995)493, 503,State v. 139 891,N.H. 659 A.2d 898 (Horton,
J., Whittaker,dissenting); 524, 530,State v. 936,138 N.H. 642 A.2d 940
(1994) J.,(Horton, dissenting). I would affirm the trial court.

agreeI majority’s 404(b)with the supervisory ruling, where a Rule
made,determination is that the trial court specifically identify the

purpose purposesor asserted for considered,admission which it
identify priorthe nexus between the chargedact and the act which is
relevant to the purpose,considered specific logicaldescribe the path

nexus,followed to establish that relate the considerations which enter
into weighing probativethe of value prejudice,versus and disclose how
these considerations were used to determine whether prejudicethe

proposedinherent in the substantiallyevidence outweighs probativeits
requirementvalue. This will impose discipline on partiesthe and the

court, disciplinetrial a not effort,devoid of real but well warranted by
importancethe of these evidentiary disciplinematters. The will also be

of considerable assistance to this court.
agreeing procedure,While with the I take issue with the standard

imposed reportingfor of the inferential path. majorityThe requires
articulation of a “precise reasoning”chain of to show the nexus

prior charged act,between the act and the requiresand that this chain
relynot on the “forbidden inferences” of character and propensity.

anyNowhere do I find such inferences Inforbidden. the rule I find
purposes. Thus,forbidden proving bad propensitycharacter or to
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Thus, proving badpurposes. propensitycharacter orforbidden to
prohibited purposeThe showingcommit the crime is forbidden. is that
abstract, thatpersonis a in the or thethe defendant bad defendant has

crime, regardthepropensitya to commit without to other items of
certainlyprior provebad acts will tend torequired proof. Most bad

disposition wrong. so,to do The fact thatcharacter or this is and even
on thelogical bearing path proofhas a the inferential tothat this effect

issue, proveto mattersof the does not make admission otherpermitted
404(b).Rule To thepropensitythan a violation of extentcharacter and
bymay compromised showinga of badpaththat the inferential be

bad, be developedor to do this will in thepropensitycharacter and
will be inpath appropriateof the inferential andarticulation

proof prejudice.and Iof the balance between wouldconsideration
limitingprocedure without the standard.endorse the

Original
No. R-94-001

Proposed Hampshire of Civil ProcedureRulesIn re The New

Association)(Petition Hampshirethe Barof New

23, 1995May

Jr., Saunders, Jr.,Gross, G. andCrisp, ArpiarJack P.Martin L.
theadoption Proposedthe of Rules.Felmly, orally, in favor ofBruce W.

Callahan,Nixon, and R.L. MichaelDufresne, DavidE. Donald
Rules.Proposedto of theorally, adoptiontheopposed

(NHBA) hasAssociationBarBROCK, HampshireC.J. The New
ofsystem rulesadopt a newsupreme courtthat therecommended

Rules of CivilHampshirethe Newprocedure, proposedgoverning civil
Rules). toconsideration, we declinemuchAfter(ProposedProcedure

'adopt the recommendation.


