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(PaulMcEachem, P.A., McEachem andof Portsmouth&Shaines
orally), for thebrief, and Mr. McEachemColt on theSusannah

plaintiff.

andD. Morse on the brief(Lynnof ExeterOffice,LawMorse
the defendant.orally), for

DePalantino, appeals an orderC.THAYER, plaintiff,The NormanJ.
J.) settlement(Gray, modifying propertytheCourtSuperiorof the

defendant,awarding thedecree andin his 1989 divorcecontained
military pension. We reverse.DePalantino, interest in hisanJanice M.

1978,divorced inTheyin 1972. wereoriginally marriedpartiesThe
in 1989.again divorcedUltimately, parties1979. theremarried inthen

reopen propertyand set aside thesought to1992,In the defendant
propertythat of thedivorce on the basesfrom their secondsettlement

military pension, had not beennamely, her ex-husband’smarriage,
settlement wasoriginal propertythat thedistributed, alternativelyand

partor deceit on the of thefraud, misrepresentation,ofthe result
butreopenmotion to and set asidedenied theplaintiff. The court

of entitlement to ahearing questionon the herdefendant agranted the
military pension.portion plaintiffsof the

J.) theSuperior (Gray, approvedCourthearing,the theFollowing
Nute, thefindings. The master found thatEsq.)T.(StephanieMaster’s

of the evidenceby preponderanceahad not demonstrateddefendant
facts to herdeliberately misrepresentedwillfully andplaintiffthat the

to athe defendant was entitledbut thatpension,relative to his
Following aattorney’s fees and costs.andpercentage of those benefits

findings regardingherreconsideration, master amendedthemotion for
stating thatmisrepresentation,

about the Defendant’smisrepresentdid factsthe Plaintiff
representation thatpension, specifically theentitlement to his

pension because thenot entitled to histhe Defendant was
yearsof tenany single periodmarried forhad not beenparties
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more, the Plaintiff knew or could haveor which known was
primarily representationIt' was his thatnot correct. the

upon pursuingin not the atDefendant relied issue the time of
the divorce.

thatThe further stated the decree did not constitute amaster
original settlement theproperty originalof the becausemodification

of orany pension plan.as the retirementdecree was silent to issue
argues the master as a matterThe that erred of law inplaintiff

military pension. Specifically,an in histhe defendant interestawarding
regarding misrepresentationargues findingsthat the master’s arehe

evidence, finding,the and that absent such a the courtbyunsupported
agree.the settlement. Wepropertyunable to alterwas

rulingsthe and of a marital masterfindingswill affirmWe
legallyevidence orthey unsupported by the are erroneous.unless are
(1992).Giles, 286,547, 291 The540,136 N.H. 618 A.2d courtsGiles v.

jurisdiction distributions orcontinuing propertyovernot retaindo
only modify uponcan such decrees athereforestipulations and

fraud, influence,is invalid due to unduethat the distributionshowing
Leary Leary,See v. 137deceit, or mutual mistake.misrepresentation,

(1993).1346,161, 165, 1348623 A.2dN.H.
consist of statementscase, misrepresentationsthe relevantIn this

regardingdefendant herby plaintiffthe to theallegedly made
theSpecifically,his benefits.part pensionto claim ofeligibility

second divorce sheparties’at the time of thethatdefendant testified
an interest in herlegallyshe entitled toaware that waswas not

plaintifftestified that the hadmilitary She alsopension.husband’s
portion that pensionentitled to a ofher she was notinformed that

of time.required periodfor themarriedthey had not beenbecause

statements, as a mattermade theseAssuming plaintiffthat the
the propertya modification ofjustifytothey are insufficientof law

plaintiffsmore than theconstitute noThe statementssettlement.
circumstances,law. Under certainthe status of theregardingopinion

See,misrepresentation.orthe basis of fraudmay constituteopinionan
460, 1361, 1365464, 642 A.2dShafmaster, 138 N.H.v.e.g., Shafmaster

Co.,value); Co. Barber-Greene(1994) Eno Brick v.regarding(opinion
(1968) given by an(opinion158, 545, 547156, 245 A.2d109 N.H.

knowledge). Opinionsorskillrequiring particularin a matterexpert
however,law, generallyof theinterpretationstatus orregarding the
misrepresentation.for fraud oran actionthe basis forprovidewill not

(1968). particularlyThis is§ 73DeceitJur. 2d Fraud andAm.See 37
anwho was alsoby non-lawyeramadestatement wasthetrue where

pendingin a action.partyadverse
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duty to makehad aplaintiffthat thearguesalsodefendantThe
affidavit, that thefull financialon hispensionhisregardingdisclosure

was misled.and as a result sheinadequate,wereresponsesplaintiffs
required in histhe informationcompletetodutyahadplaintiffThe

MacDonald, 339, 342,122v. N.H.affidavit, MacDonaldseefinancial
to thecompliedthat he(1982), and he testified1017, 1018433 A.2d

pensionhisof whetherquestionto theresponseInability.best of his
is correct.parties concede“no,” which bothvested, answeredhewas

information, such as therequestedotherlist thefailure toHis
givenbenefits, misrepresentationawas notand deathvaluesurrender

values wereof the divorce theseat the timethatbeliefplaintiffsthe
zero.

constitutespensionthat thearguesThe defendant
fraud,offindingnoand thereforepropertymaritalundistributed

wasor mutual mistakedeceit, misrepresentation,influence,undue
Weplaintiffs pension.of thedisbursementconsider therequired to

at the timepensionof theknew of the existencedisagree. partiesBoth
(Ark.Jones, 42, App.44 Ct.759 S.W.2dJones v.of the divorce. Cf

were aware of1988). theytestified thatAdditionally, partiesboth
military pensions asto distributeallowed Stateslaw thatfederal

that wasparties’ stipulationThesettlement.in a divorceproperty
and thepension,mention of thedecree makes noin the divorceincluded

where anorder. This is not a casefrom thatappealedneverdefendant
Thedisposition.ofor unknown at the timewas undisclosedasset

claim ofexisted, simply made noproperty butknew thedefendant
legal rightsof the full extent of hershe was unawareThatentitlement.

oppor­had theimmaterial in this case. Sheproperty isregarding the
rightscould have had herlegal counsel at the time andtunity obtainto

reopen­intrial court erredAccordingly, thepension adjudicated.to the
by the defendant.grounds allegedon thepropertythe divisioning

ofcourt’s awardappealsalso the trialplaintiffThe
attorney’s“An award ofand costs to the defendant.attorney’s fees

authorization,statutory agreementangrounded uponfees . . . must be
that eachexception to the ruleor an establishedparties,between the

Clippercounsel fees.”payingfor his or her ownparty responsibleis
(1994)Checovich, 271, 278, 791, 796138 638 A.2dv. N.H.Affiliates

omitted). include situationsExceptions(quotation and brackets

tojudicialto assistanceindividual is forced seekwhere an
right if bad faith canclearly defined and establishedsecure a

unnecessarilyorestablished; litigationwhere is institutedbe
vexatious, arbitrary,through party’s oppressive,aprolonged

conduct; for thosecompensationfaith ascapricious or bad
hasenjoyin order to what a courtlitigateare forced towho
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already decreed; and those who are forced to litigatefor
isagainst opponent position patentlyan whose unreasonable.

omitted). also(citations, quotations previouslyId. and brackets We have
inexception may exist divorce cases and that “the trialrecognized that an

attorney’sto a feespartyhas discretion award in a divorcecourt the
(1989).45, 47, 241,561 A.2dIndorf,v. 132 N.H. 242proceeding.” Indorf

the trial court has “need onmaydiscretion be exercised when foundThis
ability pay partand to on the of thepart partythe of one other.” Id.

great rulings regardingto a trial court’sgiveWe deference
Bradshaw, 7, 16, 481,Adams v. 135 599 A.2d 487attorney’s fees. N.H.

(1992).denied, case, however,(1991), 112 S. Ct. 1560 In this as wecert.
rulingfavorable and the trialhave overturned the defendant’s because

finding part abilityof on the of the defendant or tocourt made no need
justificationand no other forplaintiffon the of the identifiedpay part

find the trial itsattorney’s fees, we that court abusedthe award of
awarding attorney’sthe fees andin defendant costs.discretion

Reversed.
All concurred.
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