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already decreed; and those who are forced to litigatefor
isagainst opponent position patentlyan whose unreasonable.

omitted). also(citations, quotations previouslyId. and brackets We have
inexception may exist divorce cases and that “the trialrecognized that an

attorney’sto a feespartyhas discretion award in a divorcecourt the
(1989).45, 47, 241,561 A.2dIndorf,v. 132 N.H. 242proceeding.” Indorf

the trial court has “need onmaydiscretion be exercised when foundThis
ability pay partand to on the of thepart partythe of one other.” Id.

great rulings regardingto a trial court’sgiveWe deference
Bradshaw, 7, 16, 481,Adams v. 135 599 A.2d 487attorney’s fees. N.H.

(1992).denied, case, however,(1991), 112 S. Ct. 1560 In this as wecert.
rulingfavorable and the trialhave overturned the defendant’s because

finding part abilityof on the of the defendant or tocourt made no need
justificationand no other forplaintiffon the of the identifiedpay part

find the trial itsattorney’s fees, we that court abusedthe award of
awarding attorney’sthe fees andin defendant costs.discretion

Reversed.
All concurred.
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White,(Cynthia L. assistantHoward, attorney generalR.Jeffrey
orally), for the State.the brief andgeneral, onattorney

defender, Concord, brief,byofappellateassistantKasper,M.Judith
Keene, fordefender, orally,of theGuerriero, publicC.and Richard

defendant.

adefendant, Guyette, was convicted afterHORTON, TheresaJ. The
J.) assault,degreeof first(.Fitzgerald,CourtSuperiorin thejury trial

1994).(1986 arguesthe defendant thatSupp. appeal,On&RSA 631:1
prior injuries to theerroneously admitted evidence ofcourtthe trial

victim fromtestimony that the sufferedexpert medicalvictim and
reverse remand.syndrome. We andbattered child

brought two-year-oldher26, 1991, the defendant sonOn June
Hospital.at Memorial Robbieemergencythe room FrisbietoRobbie

ankles, buttocks,degree feet, legs,hisburns onhad secondsustained
in ascalding hot water bathtub. Theleft hand fromgenitals, and

accidentally by turningthat Robbie burned himselfdefendant claimed
drawing for him. Uponwhen she was a bathoff the cold water

child, hospitalat noticed that the childexamining physiciansthe the
triangularstages healing. Robbie had ainjurieshad in various ofother

abdomen, back,large upperon his chin andon his a abrasionburn scar
face, arms,ofeye, to both sides hisbruisinga laceration over his and

X-rays healingseven fracturedand Skeletal also revealed ribs.back.
charged degree and ofThe was with first assault accuseddefendant

scaldingcontaining water.purposely placing Robbie in a bathtub
evidence,moved admit undertrial,to the State to NewPrior

404(b) 401, priorand of the child’sHampshire of EvidenceRules
testimonyand medical that Robbie suffered frominjuries expert

syndrome. that the evidencechild The trial court found wasbattered
404(b)Rule the State could not “connectinadmissible under because

specificity” but,sufficientinjuries [the]the other to defendant with
401.nevertheless, of evidence under Rule Theallowed admission the

court reasoned:

a ofinjuries productare[W]hen offered to show that certain
abuse, accident, prior injuriesof ischild rather than evidence
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it whothough purport prove mighteven does not torelevant
injuries. The fact that thehave those . . . defendantinflicted

rely the defense accident and the fact thatwill on of at least
theory, prove intent,the State must tounder one serves

of thesubstantially heighten probativethe value evidence
towhich the seeks introduce.State

omitted.)(Quotation
trial, extensivepresented testimony detailingAt the State medical

injuries. Timothypriorand his other Dr. theRobbie’s burns Donnelly,
hospital,Robbie at the testified:physician who treated

who hadpresented youngster bruisingI was with a severe
of his face. He looked like he had beenabout both sides beaten

side,on one and heup. puffyHe—his face was had dark
symmetrical patternfresh in kind of abruises and bruises on

bigface. aparticularboth sides of his In there was mark on
the chin.

Parks, radiologist X-rays chest,ofPatrick a who evaluated Robbie’sDr.
healing andhe discovered seven fractured ribs concluded:testified that

you fractures],[bilateralfractures like this rib it means“[W]hen see
abuse, syndrome, youbattered child whatever term carechild abuse or

non.they qua you that,call If see it’s childto use. It’s what a sine
Examiner,Further, Rogerthe Chief Medical Dr. M.State’sabuse.”

abuse,inFossum, expertat trial as child testified in detailqualified an
prior concluding that ainjuries,each of the child’s Robbie wasabout

itself,each injury byHe stated: “If one takes individualbattered child.
say is due abusive thenecessarily injury,cannot that that to butone

injuriesthe in ofpattern multiplicity stagesof the of variousoverall
of are . . . ofhealing parts bodyon various the indicative abuse.”

trial inThe on is whether the court erredappealsole issue
injuries medicalprior expertof andadmitting evidence Robbie’s

syndrome.testimony he suffered from battered child Batteredthat
diagnosis “asyndrome expert particular injuryis an medical thatchild

injuriesof to a child is not accidental or is not consistent withgroupor
physicaloffered therefor but is instead the result ofexplanationthe

Mulder, 462,person strength.”mature State v. 629 P.2dbyabuse a of
(Wash. 1981); McCoid, The Battered andApp.Ct. see also Child463

One, 1,L. 3-19Family:the Part 50 Minn. Rev.UponOther Assaults
(1965). syndrome at trial as follows:Dr. theFossum described

And take“[B]asically injury of a child. this canit means non-accidental
relatingsyndrome particularof . . Within that and invarietya forms. .

the of aabuse, injurywhich is defined as nonaccidentalphysicalto
of can a childchild, any typesthis and all events that occur tocovers

appear not to be of an accidental nature.”uponthat evaluation
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depends relevancyoninitiallyAdmissibility of evidence
to make thetendencyif it “anyis relevant hasEvidencealone.

of theto the determinationconsequenceis ofanyof fact thatexistence
thethan it would be withoutprobableor lessprobablemoreaction

the evidence demon­arguesState thatEv. 401. TheR.fact.” N.H.
todescribing prior injuriesthesyndrome andchildstrating battered

second-degreeproveto that “theit tendswas relevant becauseRobbie
accidental,not but ratherby victim weresuffered thescalding burns

the ofact.” We hold that evidenceof an intentionalthe resultwere
requirement ofnot the thresholdthe does meetinjuries to victimprior

to connect the evidence to thehas failedrelevancy the Statebecause
defendant.

assault,degree the State had toof firstthe defendantconvictTo
degreeto second burnscaused Robbie sustainpurposelysheprove that

byand him inankles, buttocks, genitals, placingleft handfeet, legs,on his
expert,631:1. The State’s Dr.hot water. See RSAcontaininga bathtub

child syndromesuffered from batteredFossum, that Robbietestified
opinion, priorinjuries. In his thesepriorand described Robbie’she

intentional acts.evidence of someone’s Thisinjuries were themselves
prosecutionthe can convince theevidence, alone, is irrelevant unless

Smith,v.the “someone.” See State 135expert’sisjury that the defendant
(1992);611, Orfinger,613 Battered Child524, 527, 607 A.2dN.H.

345,Disguise,Prior Acts in 41 Fla. L. Rev. 358Syndrome: Evidence of
(1989). prior inten-words, evidence that Robbie has sustainedIn other

itself,prove,does tend to in and ofinjuries from someone nottional
intentionally injury.purposely or caused Robbie’sthat the defendant

accept premisewe thein a criminal context can State’sNor
sustained,prior injuriesintentional a child has the morethat the more

is orprobable injurythat the current intentional non-accidental. Cf.
(1993).1331,91, 95,Blackey,v. 137 N.H. 623 A.2d 1333 TheState

injurythanprove non-accidentally,State must more that the occurred
prove injury bythe that the was caused theState must defendant’s

only waySee RSA 631:1. The this evidence can beintentional act.
jury priorrelevant is if the makes an inference that these intentional

injuries by jumpwere caused the defendant. The inferential from
prior injuries to the conclusion theRobbie’s intentional that defendant

seductive, permissiblenot logicallyscalded him on this occasion is but
connecting priorin of to thethe absence evidence the defendant

Leuthner, 638, 640, 1029,v. 124 474 A.2dinjuries. See State 1030N.H.
(1984). contrast,By proveif the that there a nexusState could was

injuries,and such evidencepriorbetween the defendant the intentional
themight highly probativebe relevant and of whether defendant

404(b).Ev.purposely scalded her son. See N.H. R.
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have allowed the admission ofjurisdictionsthat otherWe realize
the ofinjuries in form battered childprior intentionalevidence of

anyhowever, persuaded by logic.are not their Withoutwesyndrome;
defendant, injuries topriorevidence of intentionalto theconnection

prove purposelynot tend to that the defendant scaldedthe child does
detailingthe admitted irrelevant evidenceBecause trial courther child.

injuries, reverse and remand.intentional wepriorthe child’s

andReversed remanded.
All concurred.
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