
534

Original
No. 93-670

of Robert CroteauPetition

(New Labor)ofHampshire Department

26, 1995May



535

(R.Buckley Zopf,and of Claremont Wells Chandler theon brief and
orally), petitioner.for the

(JamesHollis,Sulloway & of Concord on theE. Owers brief and
orally), for respondents,the Mortenson & Bailey Construction
Company Casualtyand Aetna & Surety Company.

BROCK, The petitioner, Croteau,C.J. Robert seeks a writ of certiorari
to review the decision the Hampshire Departmentof New of Labor

ingranting part denying partand in for permanenthis claim a partial
impairment part, part,award. We affirm in invacate and remand.

petitionerThe fell a scaffoldingfrom while working in November
currently1988. He receives temporary total disability benefits. The

petitioner asought permanent impairment injuriesaward tobased on
1994).shoulders, wrists,his pursuantand neck to (Supp.RSA 281-A:32

a hearingAfter was labor,held at the ofdepartment hearingthe officer
granted petitioner’sthe permanentclaim for impairmenta award for

right shoulder,his petitioner’sbut denied remainingthe claims for
permanent impairment awards on injuriesbased to lefthis shoulder

neck, (CTS)onand and the syndromebilateral tunnelcarpal in his
wrists, them tofinding causallynot be toconnected his work-related
injury.

petitionerThe timely reconsideration,filed a motion for which was
denied. petitionThis for permanentcertiorari followed. Because
impairment the departmentdecisions of 1,of labor Januarybefore
1994, final,were 281-A:32,RSA (Supp. 1993),XII byamended Laws
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proper remedy.1993, 226, petitioner’sis the Petitionch. certiorari of
(1984).1189, 1190Gunzel, 495, 498, 471 A.2d124 N.H.

department’sthe decision to determine “whetherreviewWe
respect jurisdiction, authoritycommissioner with toillegallyactedthe

law, whereby he arrived at a conclusion whichof theor observance
made, orreasonably or .. . abused his discretionlegally or becould not

Gunzel,or Petitionarbitrarily, unreasonably, capriciously.”acted of
omitted).498, (quotationat 1190 We will notat 471 A.2d124 N.H.

findings uponof fact or decisions suchhearing officer’s basedreverse a
record,competent evidence in thethey byare supportediffindings

contrary testimony supportin the record would another“even if
(1993).Blake, 49,43, 741,623 A.2d 745137result.” Petition N.H.of

1988, symptomsfirst treated for ofpetitionerthe wasIn September
rightwere more severe in his wrist.wrists; symptomshisCTS in both

eight feet from1988, approximatelythe fellpetitionerIn November
He im-job site, landing ground.face down on thescaffolding aat

right seen in thein his shoulder and wasmediately reported pain
hospital.emergency of a localroom

right ordifficultyno with his lefthad sufferedpetitionerThe
asurgeryHe underwent for torn rotatorprior to this accident.shoulder

January There are several referencesshoulder in 1989.rightcuff in his
problems physician’sin hiscarpal tunnelindicatingcomplaintsto

The hadsurgery. petitionerthenotes before and aftertreatment
Septemberhis shoulder in 1989.procedure rightonsurgicalanother

CTS,right and thetherapy injuryfor his shoulderDuring physical
of andcomplained painhis left shoulder and hasinjuredpetitioner

that time.in that shoulder sincerange of movementlimited
incomplaint painneck is first reflected medicalThe ofpetitioner’s

he of a1991, although symptomshe that has hadin contendsrecords
adiagnosedHe has been withhis fall in 1988.injurycervical since

prolapsedcervical disc.
to apetitionerthat the was entitleddepartmentThe concluded

injury righton toaward based his shoulderimpairmentpermanent
petitioner’s righthearing that the CTS in theonly. officer statedThe

the in hissyndromein and thatinjury question”the“pre-existedwrist
favoring hand, rightas the“developed rightfrom the andleft wrist

28,injuryto the of Novembersymptoms are not relatedcarpal tunnel
Therelated.”1988, so[]in the left hand cannot besymptomsthe

“ainjuryneck waspetitioner’sdetermined that thehearing officer
to this conditioncondition, little evidence connectdegenerative with

that the cervicalsingle and determineda traumatic incident”with
28,the of Novembernot related to incidentcomplaints could “be

injurythat the thehearing officer concludedFinally,1988.” the
during physicalshoulder the course ofsustained to his leftpetitioner
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maximumright any pointfor his shoulder had not reached oftherapy
permanentand therefore declined to makeimprovement,medical a

theimpairment injury.determination on basis of that

RightI. Shoulder
hearing testimony particularofficer found the ofThe one

Cusson,Dr. toexamining physician, convincing”be “realistic and and
the petitioner percent permanentfound that suffered a sixteen

rightto his Dr.impairment uponshoulder based Cusson’s evaluation.
argues thepetitioner hearingThe that acted unreasonablyofficer and

arbitrarily rely findings. disagree.when he chose to on these We Other
made similarexamining physicians regardingrecommendations the

right Thepetitioner’s hearing supportedshoulder. officer’s decision is
record, thoughevidence inby competent the even contrary testimony

Blake,might anothersupportin the record result. Petition 137 N.H.of
49, Accordingly,at 623 A.2d at 745. affirm portionwe that of the

awarding percentdecision adepartment’s permanentsixteen
impairment petitioner’s rightbased on the injury.shoulder

II. ShoulderLeft
physicians petitionerSeveral who had examined theythe noted that

assignto any permanent impairmentwere unable to the left shoulder.
hearingThe officer determined that injurythe left shoulder sustained

during course of treatment for the right injury yetthe shoulder has to
improvement,reach a maximum medical and therefore declined to

permanent impairmentmake a award on injury.based that Because
supported bythis conclusion also is competent record,evidence in the

part department’swe ofaffirm this the petitionerdecision. See id. The
may request hearinganother after his left shoulder pointhas reached a
of medical improvement. of Markievitz,maximum See Petition 135 N.H.

(1992).455, 457-58, 800,606 A.2d 802

Carpal SyndromeIII. Tunnel
hearingThe officer concluded that inpetitioner’sthe his rightCTS

predatedhand the fall and, therefore,traumatic in 1988 was not
properly subject permanentof a impairmentthe award. The hearing
officer then stated that the in petitioner’sCTS the left “developedhand

favoring hand,from the right and as right carpalthe tunnel symptoms
28,are not to ofinjury 1988,related the symptomsNovember the in

the left hand cannot be so[ ] related.”
hearingThe primarilyofficer was concerned with the effect of the

fall,1988 rather than anwith overall evaluation of the petitioner’s
impairment. In his petitioner’sdenial of the motion for
reconsideration, the officer stated hearingthat the upon“was based
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28,fall accident onslipsuffered in a and Novemberinjuries specifically
must, by logic,281-A:32“an award under RSA all1988” and that

condition, any degenerativenotandspecific,a work-relatedrelate to
may developed body.”have in histhe claimantcondition which

compensationof our workers’ schemeinjury purposesAn for
arising of and in the ofinjury . . . out courseis an “accidental

1994).281-A:2, have stated that an(Supp.XI WeRSAemployment.”
itor dramatic and thatneed not have been traumaticinjuryaccidental

condition, itdisabling if rendered aahave initiatedneed not
314, 317,97 87disabling. Hagianis,Walter v. N.H.onepreexisting

(1952). the risk andEmployers potentialassume154, 157A.2d
disease,preexistinghas ahiring employee whoof anconsequences

Co., 100,Hosiery 96,v. Hunter 109defect, disability. Strahan N.H.or
(1968). work-related, injury432, If a accidental435244 A.2d

nondisablingpreviouslya dormant orreactivatesaggravates or
disability compensable. Servetas v.disease, resulting isor thecondition

1063,Co., 1061, 750,381 A.2d 751117 N.H.King Chevrolet-Oldsmobile
237-38,235, 115,73 A.2d 117-18(1977); 96 N.H.Company,Bolduc v.

(1950). itcontraryacted to law whendepartmentthat theWe conclude
in theparticular evaluatingof a accidentonly the effectsconsidered

impairment award.permanentfor apetitioner’s claim

frompetitionerthat the suffereddisputedo notpartiesThe
do,Theywork-related fall in 1988.to thesymptoms priorCTS

hearing,thethe CTS was work-related. Athowever, dispute whether
wrist,rightinthat the CTS hispresented evidencepetitionerthe

repetitiveof movement consistentfall, the resultthe wastreated before
hand,On the other one of hisoccupation, carpentry.with his

appearCTS discomfort did not to bepre-fallnoted that thephysicians
department find facts.province of the toIt is the“from his work.”

49, for aBlake, 623 A.2d at 745. We remand137 N.H. atPetition of
right wrist waspetitioner’sthe in theCTSdetermination whether

award.permanent impairmentsuited for aand thereforework-related
in hissymptomsfrom some CTS left wristsufferedThe petitioner
severe, however,became much moresymptomsHisprior to the fall.

decision,In its therightto his shoulder.injurytraumaticafter the
topetitioner’sin the left wristthe CTSattributeddepartment
onit not basedand found to be work-relatedright hand”“favoring the

Because vacatenot weright CTS was work-related.findingits that the
CTS, vacate theregarding rightthe we alsodepartment’s decisionthe

officerrehearing, hearingthewrist. At thethe leftregardingdecision
right notthat the CTS wasassumingconsider, evenshould

“favor” hispetitionerreason the wouldwork-related, onlythewhether
petitionerthe sufferedrightin his wrist:be the CTSright hand would
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rightinjurya to his shoulder caused torn cuff,traumatic that a rotator
two surgical procedures slingfor which he underwent and wore a for

several months.

compensation“The distinctive of the systemfeature ... is
benefits)(apart from medical arethat its awards made not for physical

such, disability producedas for suchinjury by injury.”but v.Desrosiers
(1953).426,424, 775,98 101 A.2d AnCompany, impairmentN.H. 777

ofcompensable compensationis under our scheme workers’ if it is the
of compensable primary injury. Servetas,direct and natural result a

1063, quality117 N.H. at 381 A.2d at 751. The accidental suchof a
subsequent may of aninjury unexpectedconsist effect as well as an

Hampshire Supplycause. New Co. v.unexpected Steinberg, 119 N.H.
(1979).223, 226, 1163, 1165 sequence400 A.2d The causal in such a

may longbe “more or complex,case indirect but as as the causal
present compensabilityconnection is in fact the subsequentof the

beyond question.” Larson,condition is 1 A. The Law of Workmen's
Compensation 13.11(b),§ at (1993);3-523 to 3-524 see also Crocker v.

(Me. 1978)Mill, Inc., (back32,Eastland Woolen 392 A.2d 34 injury
workers’compensable compensationunder scheme where injury to

byback results from use of crutches necessitated work-related foot
(Or.injury); Compensation ofEber, 1007,Matter 636 P.2d 1008 Ct.of

1981) (claimant’sApp. injurywork-related to his right knee
preexisting knee;exacerbated the condition in his left insurer

conditions).responsible for both
if petitioner difficultyEven the suffered from some hisCTS in left wrist before

fall,the aggravation by1988 of that condition a injuiywork-related would be
Servetas, 117compensable. 1063,See N.H. at 381A 2d Accordinglyat 751. we

the department’svacate determination that petitioner’sthe left wrist CTS was
work-related,not and remand the amatter for further ofevaluation the

relationship the wristbetween left CTS and the right injuryshoulder assuffered a
the remand,result of fall in 1988. on rightthe wrist CTS is todetermined haveIf

been or aggravated by petitioner’s work,caused the the department should also
the injuryconsider contribution of this theto left wrist CTS.

TV. Cervical Disc

The department petitioner’sdenied the claim for a permanent
impairment award based the prolapsedon in notingdisc his neck. After
that there no of specific complaintswas evidence the petitioner’sabout
neck years fall,for more than two after the traumatic the hearing officer

problemconcluded that this degenerativewas the result of a condition and
that there was “little evidence to singleconnect this condition with a

stated,traumatic incident.” As we have aggravationthe of a degenerative
condition would compensable aggravationbe if the were work-related. See
id. Some evidence was presented hearing suggestsat the that the neck
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of the 1988 fall. Because itconsequence ismay be an indirectinjury
the directdepartment only considered effects of thethat theapparent

regard petitioner’sits decision with to thefall, we vacate1988
to fordepartmentremand this matter the acervical disc. Weprolapsed

injury was work-related.whether the neckdetermination

part;in part; vacated in remanded.Affirmed
All concurred.
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