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Y. Karen KerouacPaul E. and

v.

Town of Hollis

1, 1995June

MacAllister, {Joseph W. MacAllisterofRichards, NashuaGawryl &
orally), plaintiffs.for theandon the brief

Hess andW.Hess, PA., {Davidof ManchesterNixon, &Hall
theorally),Hess forbrief, and Mr.on theKathryn B. Johnston

defendant.

aHollis, appeals fromofdefendant, the TownJOHNSON, TheJ.
YJ.) AndPaul E.awarding plaintiffs,the{Goode, orderCourtSuperior

42 U.S.C.toattorney’s pursuantfeesdamages andKerouac,Karen
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Hampshire§§ 1993 and 1988 and New law.At isissue whether the trial
properlycourt found that the defendant violated plaintiffs’had the

rights process equal protection.constitutional to due and Wereverse.
plaintiffs parcelThe owned a thirteen-acre landof in the Town of

purchasedMilford. Plaintiff Paul E. Kerouac land in inthis 1970 order
bylarge pond excavating approximately 1100,000to create a yardscubic
1971, began clearingof earth materials. In Mr. Kerouac diggingand the

land had stumps by 1985,land. The been cleared of trees and at which
theirplaintiffs digging.time the escalated

Road,land fronted onplaintiffs’The Laurel Hill which throughruns
providedMilford and Hollis. This road onlythe vehicular toaccess the

property. The road had been built in 1970 and was a class highway.V
responsibleTowns are for the highways,maintenance of class V which

(1993).229:5,are known as town RSAroads. VI Laurel Hill Road
ranged twentyin width from seventeen to feet and had sand shoulders.

to five theEvery years arrangedfour Town of Hollis for the road to be
(roadoiled and sanded. The Hollis of agent)Director Public Works felt

that such reinforcements enabled Laurel Hill Road to support the
ordinarilyof traffic itvolume received.

The governsHollis Board of Selectmen the Town of Hollis and is
to actauthorized on the town’s behalf. for theWitnesses Town of Hollis

routinelythe projectstestified that selectmen dealt with that entailed
trucking of gravelthe excavated across town roads. These witnesses

the general,testified to Infollowing: when the town received notice of a
project, the selectmen would first determine which projectroads the
would affect. The selectmen would then agentask the road to assess
the ofability weightthose roads to withstand the of the excavated

be uponmaterials to hauled. Based the agent’s assessment,road the
truckingselectmen would the problemaddress in one ways.of two

requireOften the selectmen thewould toexcavators restore the road
having completedafter their Ifproject. the was in poorroad condition

operationor if the planned greatinvolved a of trucking, however,deal
requirethe selectmen would the excavator to restore the road before

project againbeginning the and after the wasproject complete. Before
anyimposing requirements, usuallythe selectmen would discuss the

thematter with excavator.
5,1986,MayOn the Hollis road agent plaintiffslearned that the had

applied Planningthe for permitto Milford Board a to excavate earth
products property.on their Milford That day, agentthe Hollis road

mightHollis that a projectnotified the selectmen such entail intense
use of Hill in He theLaurel Road Hollis. cautioned Hollis selectmen

heavythat Laurel Hill Road would withstand a constant ofnot flow
Ordinarily Hollis abilitytrucks. the selectmen had the to control

powerexcavators because town the issue or notthe had to issue
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Here, however,excavations within town limits. the Hollispermits for
in the plaintiffs’ plannedfaced unusual situation thatselectmen an

Milford, planningin authoritysite was whose board had theexcavation
permit. The Hollisgrant plaintiffsthe a selectmen thereforeto

the selectmenfurther information from Milford beforerequested
regarding plaintiffs’the of Laurel Hill Road.taking any action use

7, 1986, agent notified the selectmenJulyOn the Hollis road Hollis
begun hauling gravel heavyin trucks on Laurelthat hadplaintiffsthe

agent’s request,the road the Hollis selectmenHill Road. Pursuant to
Planning enjoin plaintiffs’to the sotruckingthe Milford Boardasked

toof could take measures ensure the road’sthat the Town Hollis
protection.

15, Board of met the1986, the Hollis Selectmen withSeptemberOn
planstheir formeeting plaintiffsAt the describedplaintiffs. this

theythatplaintiffsThe selectmen informed thebuilding pond.the
postasked toplaintiffsLaurel Hill Road and theconcerned aboutwere

stemmingincurringfrom costsprotectto the towna bond in order
theythat would “beplaintiffsventure. The statedplaintiffs’from the

damage by trucking.their Because the Townany causedglad repairto”
excavate,a toplaintiffs permitissued theyethad notof Milford

plans as tentativehowever, plaintiffs’treated thethe Hollis selectmen
regarding the matter.no official decisionsand made

selectmen, the1987, met with the HollisApril 8, plaintiffstheOn
AtPlanningMilford Board. thismembers of theagent,road andHollis

project. Theyofscopethe theirplaintiffs explainedthemeeting,
toplans approximatelytheir haulthat detailedpresented a document

material in ten-wheeled andyards of excavated100,000 cubic
weighloaded, wouldFully these truckstrucks.eighteen-wheeled

indicated80,000 pounds. plaintiffsThe55,000 pounds andrespectively
day in theseforty-eight trips eachthey to a total ofplanned makethat

truckthat one ten-wheeledagentroad estimatedThe Hollistrucks.
automobiles,damage ordinaryas 3200wear andas muchwould cause

cause as muchday in these trucks wouldforty-eight trips eachand that
165,000 Theautomobiles.damage to Laurel Hill Road asandwear

withstandLaurel Hill Road couldquestioned whetheragentroadHollis
beginning project,theirthat beforesuggestedHesuch intense traffic.

theyover whichof Laurel Hill Roadthe 1056 feetplaintiffs upgradethe
road’sthat theHe estimatedthe excavated materials.planned to haul

per foot.plaintiffs approximately $100thecostupgrade would
by statingsuggestionagent’sto the roadrespondedKerouacMr.

agentroadof Hollis.” Thethe Townobligation tolegal“nothat he had
todeveloperanotherrequiredhadtheythatthe selectmenreminded

urged the selectmenembarking project andon aroad beforeaupgrade
theasked whetherplaintiffsplaintiffs. Theof thethe samerequireto
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if theyto their situationbe more amenableof Hollis wouldTown
agreedmaterial. The selectmenand excavated lessplanstheirmodified

theyproblem.less of a Becauseposewouldexcavationthat a smaller
plaintiffsoccur after the hadwouldthat further discussionsanticipated

permit, the selectmen took the matter underexcavationanreceived
however,did,The selectmenmade no official decisions.butadvisement

of Hill Road to determineevaluation Laurelprofessionalfor aarrange
trucking.pressurethe of extensiveto withstandcapacityits

1987, Planning public hearingBoard held a28, the MilfordAprilOn
for to excavate. The board decided torequest permitaplaintiffs’on the

requirementin on the that thepartconditionedpermit,issue a
agreedstating they repairthat to resurface andwrite a letterplaintiffs

they planningHill Road over which were tofeet of Laurelthe 1056
PlanningThe Milford Board sent the Hollismaterials.haul excavated

detailing plaintiffs’ permitthis resolution of thea letterselectmen
request.

4, 1987,May to the MilfordKerouac submitted a letter datedMr.
letter contained one sentence: “This letter is toPlanning Board. The

forresponsible resurface/repairto be the of .2confirm our intentions
Hollis, originalRoad in to condition asof Laurel Hill located N.H.miles

14, 1987, ofMay the Town Hollis Selectmen’s Officeof this date.” On
letter.copyreceived a of this

May 18, 1987, PlanningIn a letter dated the Milford Board retracted
plaintiffs repairthat the resurface and Laurel Hillrequirementthe

permit authorizinga them toplaintiffsRoad and issued the excavate
May 19,1987, began haulinga On thegravel pond. plaintiffsand create

large trucks,over Laurel Hill Road in two orexcavated materials three
everythe road hour.of which travelled

1987,May 20, the Hollis selectmen received notice that theOn
Planning requirementBoardMilford had retracted the that the

maintain, resurface, Hillplaintiffs repairand Laurel Road. Several
had informed the Hollis selectmen of his thattimes Mr. Kerouac belief

legally responsible repairnot for the maintenance orplaintiffsthe were
Moreover, selectman, Philipof Hill Road. at trial a HollisLaurel

Mercer, plaintiffstestified that the had informed the Hollis selectmen
they negotiatedid not intend to with the town about theirthat

selectman,Mercerplans.excavation Selectman and another Richard
Walker, that the selectmen therefore believed that theboth testified

longer planning cooperatewere no to with their efforts toplaintiffs
protect the road.

agentthe Hollis selectmen met with the Hollis roadeveningThat
meetingthe situation. At this theand town counsel to discuss

expressed tolerating heavy truckingtheir concern that onselectmen
bonding exposeLaurel Hill Road without and traffic control would the



558

Theyanliability should accident occur. therefore believed ittown to
meetingtocompel plaintiffsthe attend a board in order tonecessary to

end, askingthat the sent an invitationthe matter. To selectmenresolve
plaintiffs’to discuss the matter at the earliestplaintiffsthe

convenience.
composed a of alternative dealingselectmen also list methods ofThe

ignoreshould the theirplaintiffs plaintiffswith the invitation:

injunctionGet1.

agent] why[Roadfor a low limit. must tell townPost road2.
town needs this.and how

historyagent] giving[roadfrom of road and hisreportGet a3.
goof size of trucks which can over road.recommendation

Police Chief to take a look at the road and assess4. Direct
safelyhow much traffic can use roadtraffic. Recommend

involved,safety particularly peopleand features with who
VII; 41:11,,referring to 47:17Suggestedlive there. RSA

publictheNeed to know to what extent travel will236:9-12.
[sic],be incommodated

subject expenseto extent town would be toResearch what5.
damage.for road

43:2).(RSAhearingpublichave a6. Should

simplestthat the course oftown counsel advised the selectmenThe
largeto bar the use of trucks on Laureltemporarilywould beaction

weighta limit would be anpostingHill Road. He believed that
prevent damagethat would fromstopgap measureappropriate

uponand the settled aoccurring plaintiffsbefore the selectmen
trial,At selectmen Mercer testifiedpermanent resolution. Walker and

limit,posting temporary weightthat a whichagreedthe Selectmenthat
trucks, preferableplaintiffsthe to use smaller was towould allow

obtaining injunction, trucking by plaintiffs,which would bar all thean
hostility, expensive professionalbe to obtain. Aprovoke greater and

three trucksengineer impactthat the of six-wheeled causestestified
a truck.singleless to a road than that of ten-wheeledwear

had known theMay meeting,the a Hollis selectmen whoAfter 20
personally plaintiffsto confer with theplaintiffs many yearsfor tried

visiting landscapingonce their business.by them andtelephoningtwice
to theefforts, plaintiffs.selectman was unable reachthese theDespite
the of1987, road tested base and surface2, agentthe HollisOn June

they heavyforand discovered that were substandardHill RoadLaurel
protect byto the roadagentroad advised the towntrucking. The

24,000 less.weight poundslimit orposting grossa of
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adoptto the roadvoted15, 1987, the Hollis selectmenOn June
weight The Hollis24,000-pound limit.of arecommendationagent’s

road, andweight limit on a townimposed ahad never beforeselectmen
suchprocedures governingorregulationshad no formalthe town

postingthe to be aHollis selectmen intendedlimits. Theweight
discuss thecompel plaintiffsthe tomeasure that wouldtemporary

withsituation them.Hill RoadLaurel
23,100 poundsweightedhad trucks thatplaintiffstheAlthough

hauling indo the bulk of theirloaded, they plannedhad tofullywhen
the55,000 pounds. Thusweighedthattrucksten-wheeled

ofplaintiffs’limitation the removalinterfered with24,000-pound
posting,the a Hollis selectmanSoon afterproperty.from theirgravel

theyto see them becausebut was unableplaintiffs,visit thetried to
property.to theirsign at the entrancetrespassinga nopostedhad

instructed the Hollis Police29, 1987, the Hollis selectmenOn June
24,000 on Laurel Hill Road.exceeding poundsticket all trucksChief to

proposala to the Hollis14, 1987, plaintiffsthe sentJulyOn
bycreated thepatch any potholesoffered totheyin whichselectmen

to institute dust controlroad each week andtrucks, inspectto the
the entire cost of roaddid not offer to bearplaintiffsThemeasures.

trucking, andproject entailed extensiveplaintiffs’therepair. Because
obligated impose requirementsto the sameselectmen feltthebecause

past,on other excavators in thethey imposedthat hadplaintiffson the
proposed resolution to beplaintiffs’found thethe Hollis selectmen
accept the butproposal,selectmen did notinadequate. The Hollis

plaintiffswith the at theto discuss the situationarranged
meeting August Although10. theselectmen’s ofregularly-scheduled

meeting,a written invitation to the theplaintiffssent theselectmen
plaintiffs did not attend.responsereceived no and theselectmen

19, 1987, againthe Hollis selectmen met with the townAugustOn
stated their intent toattorney. meeting,At the Hollis selectmenthis

everyonefor as we do elseregulations plaintiffs][thethe same“impose
in town.”

1988, plaintiffs petition seeking damages,the filed aAprilIn
J.)(Mohl,SuperiorThe Courtattorney’s fees, injunctiveand relief.

1990,May 31, Augustrelief 1988. Inpreliminary injunctive ongranted
J.)(O’Neill, theirplaintiffsallowed the to amendSuperiorthe Court

by postingthatpetition, plaintiffsIn amended the claimedpetition. the
Road, town, under the color of StateLaurel Hill thea limit onweight

equal Therights process protection.to due andlaw, had violated their
§§to 42 U.S.C. 1983 and 1988damages pursuantplaintiffs requested

(1994).
lawtrial, the trial court held that StateFollowing five-daya
anyHill Road and thatrightthe to use Laurelplaintiffstheaccorded
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implicate plaintiffs’the the Statebyalteration town would androad
rights process equal protection.to due and TheFederal Constitutional

24,000-pound limit,posting weightthe thecourt found that before
plaintiffs, opportunityhave notified the afforded them antown should

the Theheard, public hearingheld a on matter. court alsoto be and
to weight[the]“the Hollis Police failed enforce limitationfound that

using Road, thereby unfairlyHillother vehicles Laurel and[against]
plaintiffs preventing onlyout these and theirunlawfully singling

exceeding 24,000 pounds.Hill Road for loadsuse of Laurelvehicular
state law.” The court concluded thatall done under color ofThis was

plaintiffs process pursuantthe of due to 42deprivedtown hadthe
$39,500 attorney’sinplaintiffs§ were also awarded1983. TheU.S.C.

fees.
argues deprive plaintiffsit did not the ofthe town thatappeal,On

rights; postthat the decision to aequal protectionandprocessdue
hearing;require publica and that the evidence andweight limit did not

$262,410damage $39,500of or infindings support a awarddid not
attorney’s fees.

an ofrulingstrial court’s absent abusewill not disturb theWe
thefinding unsupported bya the is evidenceor thatdiscretion decision
Bondingv. &See Hillside Assocs. Hollis Mainelegallyor erroneous. of

(1992).Co., 325, 330, 1026,605 A.2d 1029135 N.H.Cas.

I. Due Process

theirthat the Hollis selectmen violatedplaintiffs argueThe
agranting hearing postingnot them beforeprocess byto duerights

part I,argumentThis is without merit. Under eitherHill Road.Laurel
orHampshire Constitution the fourteenthof the Newarticle 15

Constitution, bythe notice theprovidedto Federaltheamendment
impositionbefore and after the ofof sufficient. BothTown Hollis was

sought personallyconfer with thetoweight limit, Hollis selectmenthe
enacted, theFurther, after the limit wasplaintiffs, to no avail.

meetingin aplaintiffs participatethe to selectmen’sinvitedselectmen
matter, replythe failed to and did notplaintiffsthe butto discuss

attempts by the town toand numerous otherwas after theseattend. It
bring presentto action.theythat chose theplaintiffsthenegotiate with

eithersatisfydue tomuch notice would beneed not decide howWe
thefor notice in this case:process requirementsor federal dueState

due.processall the that wasprovideddeterminationselectmen’s Cf.
(1984) (welfare recipients not115,Parker, 472 129-30U.S.Atkins v.

levels).adjusts benefitlegislaturewhenprocessof duedeprived
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that the selectmen’s action did not theAccordingly, we hold violate
rights processto due under the State orplaintiffs’ Federal

Constitutions.

ProtectionEqualII.

questionWe next turn to the of whether the Town of Hollis violated
I, 1equal protection guarantees partthe of articles and 2 of the New

Constitution and of the fourteenth amendment to theHampshire
plaintiffs equal protectionConstitution. The base their claimFederal

alleged weightofon the town’s selective enforcement the limit. This
merit.argument is without

equal protection requireThe clauses of both constitutions a
govern impartially; generally apply evenhandedlyState to rules must to

Helms,jurisdiction. 412,all within the Jones v. 452 U.S.persons 423
(1889).(1981); Pennoyer, 113, 115, 878,State v. 65 18 A.N.H. 880

Thus, generally legislature imposing uponthe clauses forbid the from
uponan individual burdens and liabilities that are not cast others

Jones, 423-24;similarly situated. 452 U.S. at Seabrook Police Assoc. v.
(1994).Seabrook, 177, 182-83, 1371,Town 138 N.H. 635 A.2d 1375of

any indicating weightThe of evidence thatrecord is devoid the limit
against againstthe orplaintiffs anyonewas ever enforced else. The

of testified that no everHollis Chief Police tickets were issued to the
Moreover, 29, 1987,plaintiffs. the June minutes of the Hollis selectmen

reflect themeeting selectmen’s unanimous decision to “have Chief of
give 24,000Police to all over pound gross weighttickets trucks on

added.)(Emphasis evidence,Laurel Hill Road.” In light of this the trial
clearly findingcourt was erroneous in that the town had violated the

plaintiffs’ right equal protection by selectively enforcingto its
regulation.

In accordance with our finding that the town did not violate the
guaranteesFederal Constitution’s of due equal protection,orprocess

we that erroneouslyhold the trial awarded the plaintiffs damagescourt
attorney’sand fees under sections 1983 and 1988.

III. 41ChapterRSA

The plaintiffs also contend that the selectmen chapterviolated RSA
41; they argue requiredthat this statute publicthe selectmen to hold a
hearing posting weightbefore the limit. argumentTheir is
unpersuasive.
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the toauthority41 the town selectmenchapter grantsRSA
1994).RSA 41:11public highways. (Supp.the of RSAregulate use

be the are43 rules to followed when selectmenchapter delineates
affecting rightshearing questionto a on a the orpetitioned hold

(1991). chapter requires43:1 Neither thatof individuals. RSAclaims
make regardingthe selectmen a decision thehearinga be held before

rights.highway mightthat affect individuals’ Wepublicuse" aof
selectmen’s actions to be in conformance withfind the RSAtherefore

41.chapter
not for ofanythat town was liable violationswe find theBecause

law, damagesaward of andstatutory we reverse theorconstitutional
plaintiffs.theattorney’s fees to

Reversed.

HORTON,J., sit;did not the others concurred.

Carroll
No. 93-745

Louis R. Berube

v.

Belhumeur & a.Thomas

1, 1995June


