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listed the record owners and aHere, “Notice of Sale”the
to bepropertiesof the nineteen auctioned at theof eachdescription

Systems“Spatialdescribed aspropertiesFive of the weretax sale.
Condo,” and reportJefferson the of theCorporation; R-8-9A Mt.

registry of aat the deeds. Suchsale was recordedcollector’s
reading anythe notice that or all ofanyonealertwoulddescription

mightthe Jefferson site be auctioned.units at Mountthe ten
providedtax sale notice the Belhumeursfind that theAccordingly, we

be affected.property mightthat their interestsadequate noticewith
(dueGrannis, interestedprocessU.S. at 397 satisfied when234Cf.

land);to v.partitionof action Licarireasonable noticegivenparty
(1st 1994);344, Cityv. YorkFerruzzi, 348 Cir. Vialez New22 F.3d

(S.D.N.Y. 1991).109, 119Authority, Supp.783 F.Housing

RSAargue that the tax collector violatedBelhumeurs alsoThe
collector, years“[t]he after 2 fromprovision requires that80:38, I. This

the... a deed of land so sold andsale, purchaserto thethe shall execute
a deed “R-8-9A Mt.The received tax toplaintiffId.not redeemed.”

at taxparcelthe sold the sale wasCondo., Unit E.” BecauseJefferson
theCondo.,” without reference toonly “R-8-9A Mt. Jeffersonasdescribed

deed notcomplain plaintiff’sthat the tax isletter, the Belhumeursunit
The contains nonot redeemed.” statuteand“of the land so sold

of the tax sale noticelanguage mirror thatthat tax deedrequirement
by argument.theirunpersuadedareSee id. We thereforereport.and

Reversed.

concurred.All
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(JohnHoward,Jeffrey attorney generalR. A. Stephen, assistant
attorney general, orally),on the brief and for the State.

Duggan, appellate defender,E. chief Concord,James of by brief and
orally, for the defendant.

Brock, defendant, Willard,C.J. The Scott chargedwas with
driving beinga motor vehicle after offender,certified as an habitual

(1993),RSA 262:23 and driving while under the alcohol,influence of
(1993) (amended 1993).offense,second RSA 265:82 trial,Prior to the

J.)(Mohl, grantedCourtSuperior the defendant’s motion to dismiss
charges.the The appeals onlyState the of drivingdismissal the under

charge.the influence We reverse and remand.
alleged byThe facts the State are policeuncontroverted. A officer

approached parkinga vehicle in a enginelot. The vehicle’s idling,was
asleepand the defendant was in the driver’s seat. The officer woke the

defendant, determined that he was intoxicated and arrested him for
driving while intoxicated.

superior uponThe court relied O’Malley, 507,State v. 120 N.H. 416
(1980),A.2d 1387 in dismissing charges.the The arguesState that

O’Malley is not controlling, as the statutory languagerelevant has
changed. In matters of statutory interpretation, “this court is the final

legislaturearbiter of the intent of the as expressed in the ofwords a
Johnson,statute considered as a whole.” State v. 570, 575,134 N.H.

(1991) omitted).498, (quotation595 A.2d 502
defendant,In O’Malley, the who was sleepingfound at the wheel of

running automobile,a was convicted of violating former RSA 262-A:62
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vehicle,a(1977), motor while under theprohibited “operating”which
intoxicating liquor, (1977),and former RSA 262:27-binfluence of

“operating” a motor vehicle after a license had beenprohibitedwhich
508, 416O’Malley, 120 N.H. at A.2d at 1388. We overturnedrevoked.

convictions, noting “[t]his court reluctant to thatthose that is conclude
fact,when,vehicle in the officer has notoperateda defendant has a

moving 509,the car.” Id. 416seen the behind the wheel atoperator
added).(emphasisA.2d at 1388

however,O’Malley, legislaturein the has recodifiedSince our decision
statutes, “operate” 1981,“drive.”replacingthe motor with Lawsvehicle

chargedin case with violatingThe the instant was RSA146.T. defendant
incontemplated “diiv[ing]”reus RSA 265:82 is a motor265:82. The actus

legislaturethe influence of alcohol. The has definedvehicle while under
in actual control” a motoroperate physical“to or be of“drive” thus:

(1993) added). Therefore,(emphasis question259:24 thevehicle. RSA
whether, agreedthe facts and reasonableus under thebefore is

therefrom, beyonda trier of fact could find ainferences rational
thephysicalthat the defendant was in actual control ofreasonable doubt

509,416O’Malley, 120 at A.2d at 1388.vehicle. N.H.Cf.
equatedpreviouslythat we have “drive”The defendant’s contention

inreadingA of our memorandum“operate” opinionis incorrect. fairwith
(1984),Martel, 544, by474 A.2d 998 thev. 124 N.H. relied onState

defendant, in that case was whether “drive”questionthat theshows
essence,“In the defendant contends thatencompasses “operate”:

(the statute)language of former is differentvehicle theoperating a motor
statute).”(the language [revised]of the Id.from a motor vehicledriving

part statutory999. of the definition of “drive”545,474at A.2d at Because
259:24, wordingthat the inchange“to RSA we concludedoperate,”is see

Martel, 545,position. 124 N.H. at 474did not the defendant’ssupport
physical language“actual control” of RSA 259:24 wasA.2d at 999. The

notnot at in that case and was considered.issue

meaning statutory provisions,of “weIn theinterpreting
unnecessary andlegislaturethe does not enactpresume that

Powell, 562, 568, A.2dState v. 132 N.H. 567duplicative provisions.”
omitted).(1989) control,”(quotation physical568, “[A]ctual572
somethingto from Seetherefore, operation.be distinctpresumedis

(1992).438, 1071, To436,135 605 A.2d 1072Osgood,State v. N.H.
control,”physical we themeaning of “actual considerdetermine the

their andaccordingthose to commonmeaning of wordsplain
Johnson, this76,at 595 A.2d at 502. In134 N.H.approved usage. 575­—­

modify “control,” isstatutory “physical”“actual” and whichphrase,
496DICTIONARYTHIRD NEW INTERNATIONALdefined in WEBSTER’S

1961) manage.”authority guideas or to or(unabridged “powered.
then, guidance in factmeaning “control,” requireof does notplainThe
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vehicle; capacityof the motor the to guide the vehicle establishes
“Physical” “of relating bodycontrol. denotes or to the . . opposed. often

to mental” Id. at 1706. The definition “existingof “actual” is in fact or
“in orreality” taking placeor existence at the time.” Id. at 22.

To have “actual physical control” of a motor vehicle, one
capacity bodilythe guidemust have to or exercise dominion over the

the Apresent person soundlyvehicle at time. is asleepwho cannot
capacity. Schwendiman,have such a See Garcia v. 645 651,P.2d 654 &

(Utah 1982).n.3 We have held, however, that “[c]ircumstantial
anyevidence excludeswhich other rational conclusion is sufficient. . .

to establish abeyond reasonable doubt” the actus reus set out in a
O’Malley, 509,motor vehicle statute. 120 N.H. at 416 A.2d at 1388.

O’Malley,In the defendant’s uncontroverted testimony, that while
awaiting friend,a ride from a he had started the friend’s car and then

asleep, anyfallen overcame such circumstantial evidence establishing
contrast,operation. ById. if circumstantial evidence were to prove

that defendant Willard started fallinghis car before asleep, he would
physicalhave inbeen actual control of it while awake and in the

(Md.State, 1993)driver’s seat. See Atkinson v. 1019,627 A.2d 1028
(“Indeed, once an individual has vehicle,started the he or she has

possiblecome as close as to actually [operating it] without doing so
vehicle.”).generallyand in physicalwill be ‘actual control’ of the

agree MarylandWe with the Appeals’Court of interpretation
legislativeof the intent underlying phrasethe “actual physical

control”:

occupantWhen the is totally passive, has not in any way
attempted activelyto vehicle,control the and there is no reason
to believe that the personinebriated imminentlyis going to
control the in condition,vehicle his or her we do not believe that
the legislature intended for criminal sanctions to apply.

Id. at 1027. The circumstantial evidence of actual physical control,
however, is for the jury weigh.to Under the facts alleged and the
reasonable inferences therefrom, a rational trier of fact could find that
the defendant in physicalwas actual control of the vehicle.

Reversed and remanded.

All concurred.


