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Doleac, P.A.,Waldron, Scott,Woodman & of PortsmouthBoynton,
brief,the Mr.ChristopherB. E. Grant on andDoleac and0Charles

theorally), for claimant.Grant

(RichardNourie, P.A., Creedon and& of Manchester P.Wiggin
brief, orally), thethe and Mr. Creedon forA. Merrill onAndrew

respondent.

Cote,claimant, byLouis a decision theJOHNSON, appealsTheJ.
Compensation AppealsLabor BoardHampshire Department ofNew

board)(the ineligible compensationfor benefitshe is workers’that
1994). partiesThe whether(Supp. dispute281-A:23pursuant to RSA

so,and,in if whetherinjurya 1985the suffered work-relatedclaimant
in 1990. We reversepainfulhis back conditioninjury engenderedthis

remand.and
respondent,for James1982, began workingclaimant thetheIn

FebruaryBerlin. Onmanufacturing plantits inCorporation, atRiver
wrapsthatworking with a machine5, 1985, claimant wasthe

machine thejammed andtowels. Thetogether paperwashroom
theobstruction. Asunderneath to remove theclaimant reached

machine, he a in his back.“pop”the feltreaching underclaimant was
difficulty walking.and hadpainHe intensefelt

incident, painbackfollowing the claimant’syears thisIn the five
He receivedabsence from work three times.his extendednecessitated

Although thedisability during periods.thosecompensationtemporary
of different doctorsthe claimant to a numberhad referredrespondent

condition, Dr.pain persisted.treat his back thechiropractor toand a
1985.through Septemberfrom Marchthe claimantJay L. Neil treated

alleviatepermanentlybe done tothat little couldHe the claimanttold
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encouragedhis condition and him to return despite pain.to work his
The back at work in Januaryclaimant was 1990 when painhis back
suddenly duringintensified a sixteen-hour beganshift. He his third

absence, April 30,leave of which ended on 1990.
31, 1992,JanuaryOn the orthopedist,claimant met with an Dr. H.

James Forbes. Dr. Forbes was the byfirst doctor seen the claimant
wayin respondent.who was no affiliated with the Dr. Forbes

determined that the claimant had degenerativea disc. He told the
surgeryclaimant that to excise the mightdisc eliminate his back

problem. beganThe claimant a leave of absence on May 26,fourth
1992.

The claimant informed the respondent that he wanted undergoto
surgery suggested by 25,the Dr. Forbes. 1992,On June at the

respondent’s request, the claimant by Stephenwas seen Dr. R. Klein
opinion.for a second Dr. Klein reported that he found Dr. Forbes’

recommendation “somewhat draconian.”
orthopedicThe claimant then saw an surgeon, RoyDr. Hepner, for

toopinion surgerya third as whether back pain.would alleviate his
examiningAfter the Hepnerclaimant Dr. “Inwrote: view of the

chronicity severityand of the symptoms, and failure of all
treatment,conservative modes of I patientfeel that this is an

excellent candidate for reconstructive spinal surgery.” 4,On June
1992, respondent coveragethe denied for proposed surgery.the

Following hearing,a the department of labor “determined that the
beginning Januarytreatment in 1990 and continuing is not related to

original injurythe of Februarywork 1985. . . . diagnosisThe 1990 of
problems diagnosisdisc is a new and has not been shown related to

bending February,at work in August 10, 1992,1985.” On the
surgeryclaimant had the to excise his abnormal disc.

6, 1993,AugustOn the board hearing.held a de novo In its
decision, the board framed the by askingissue the following question:
“Is the claimant’s current medical periodcondition and of disability
causally injuryrelated to the 5,1985which on Februaryoccurred and

so,if February 5,is the incident of injury1985 an which arose out of
and in employment.”the course of The board discussed the 1985
injury and stated that it evidence,had “received no by way of
testimony records,or medical that the doingclaimant was anything
more unusual bendingthan over and perhaps twisting to one side
when something pophe heard in [H]ehis back. . . . merelywas
bending over in some fashion Thus,while at work.” the board

painfulconcluded that “the event bysuffered the claimant on
5,February 1985 was not an ‘injury’ byas defined the Workers’

Compensation Statute.” Accordingly, the board denied the claimant
chapterbenefits under RSA 281-A. The board did not address the
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in 1985 wasquestion “painfulof whether the event” related to the
1990.problem rehearingclaimant’s back in The claimant’s motion for

denied, appealwas and this followed.
argues respondentthat theappealOn the claimant had not

injury employment,his 1985 arose out of his andquestioned whether
issue Heimproperly sponte. arguesthe board raised the sua alsothat

causation,if reached issue ofproperlythat even the board the its
respondent presentederroneous because the nofindings were

respondentinjurythat the was not work-related. Theevidence
injurythat issue of whether the 1985 was work-relatedcounters the

supportedthe board and that the evidence theproperlywas before
noinjurythat the claimant’s 1985 bore relation to hisfinding

employment.
the the inagreewe with claimant that board erredBecause

theinjury requisitethe claimant’s 1985 lacked nexusconcluding that
not the properlyto we need decide whether boardemployment,his

the issue.considered

orders, andecisions or absent erroragencydo not overturn“We
satisfied, by preponderancea clear of thelaw,of unless the court is

unjustit, Appealthat such order is or unreasonable.”beforeevidence
(1994)Stetson, 293, 295, 245, (quotationA.2d 247N.H. 639138of

omitted), benefits, acompensation claimant has thelb obtain workers’
297,case. Id. at 639 A.2d atprimato establish ainitial burden facie

burden, productionmet the burden ofthe claimant has this248. Once
the claims made. Id. This courtrespondentthe to rebutshifts to

to giveLaw in orderliberally Compensationtheconstrues Workers’
purpose.to remedial See Whittemorethe reasonable effect itsbroadest

Serv., 432, 435,Aid 129 N.H. 529 A.2dCty. Homemaker’sv. Sullivan
(1987). construing statute, allThus, the we resolve919, when920-21

injured Petitionin of the worker. Seedoubts favorreasonable of
(1992).800,Markievitz, 455, 458, 606 A.2d 802N.H.135

Hampshire Compensation providesLawThe Workers’New
injuriesinjuries only if theirwho accidentalbenefits to workers suffer

281-A:2,RSA Toemployment.”of XI.out of and in the course“aris[e]
the claimant bore theemployment,”his out ofinjurythat “aroseshow

bendingof under the toweleither his actprovingof thatburden
back, Appealhis seestress toor cumulative work-relatedmachine of

47, (1994),555, 559, probably49-50Briand, 644 A.2d138 N.H.
two-pronged test. Seedisabilityhis under acontributed tocaused or

(1994).623, 655, 659 “Under628, 645 A.2d138 N.H.Appeal Briggs,of
is, thatcausation, thatprove legalmusttest, [injured worker]thethis

is,causation, that hiswork-connected, thatand medicalinjuryhis is



579

actually by the work-related event.” Id.disability was caused
omitted).and brackets(quotation

causation,legal degree“defines the ofprong,The first
necessary injuryto make work-connected. The testthat is theexertion

previous employee.”the health of the Id.depends uponto usedbe
omitted). also into account the ‘personalThe test “takes(quotation

inby ‘employment presentthe worker and the risks’contributedrisks’
506,Supply Steinberg,Co. v. 121 N.H.Hampshirework.” Newhis

(1981) omitted). If1247, (quotation1249 the worker had508, 433 A.2d
of injury,or disease at the time thepreexistingno weakness

legal requirement. questionof unusual strain is not a The“[e]vidence
ordinary personof exertion would affect thewhether the levelis not

HampshireGalway,it affected the claimant.” R. Newbut whether
Compensation 4.02, (1994);Manual at 4-3 see Bartlett§Workers’

Johnson, 708,703, 1373,129 N.H. 532 A.2d 1376ExpertsTree Co. v.
(1987).

injury, twenty-eight yearshis 1985 the claimant was old andBefore
relatively machine, however,health. His work with the towelgoodin

26, 1983,him to exert himself. In a letter dated October therequired
acknowledged packing paperthat while the claimant isrespondent

repetitivetowels, requiredhe “is to stretch and use motions
day.”his workthroughout

respondent alleges testimonyThe that the board heard “no that the
lifting, grabbing, pulling, exertingwas or himself.” Itsclaimant

Moreover, hearingOctober 1983 letter belies this claim. at his before
board, claimant reachingthe testified as follows: “I wasthe for a

package plugged mybroken or what had underneath bander —it’s a
reaching-and-twisting approximately level,motion at ankle probably

well, feet,possibly anyway, awayand two to three two fromfeet—
feet were. And I heardmy ‘pop’..where a—I felt and heard a . .”

respondent presentedThe no evidence to refute the claimant’s
intestimony or its own admission the 1983 letter. We conclude that

board, applying proper standard, reasonablythe notthe could find
persuasionthe claimant had not met his “burden of to provethat it is

Stetson,likely injurythan not that his was work-related.”more 138
(1974).297, 248;at seeN.H. at 639 A.2d RSA 541:13 The claimant

proved legal causation.
causation, theprong,Under the second medical claimant had to

that the work-related activities either caused or contributed toshow
296, at 248. “Theinjuryhis as a matter of medical fact. Id. at 639 A.2d

injury properlya matter within the[back]medical causation of a is
requiredwas to base itsprovince experts,of medical and the board



580

upon solelymedical evidence ratheron this issue the thanfindings
629,138 at A.2dlay opinion.” Briggs, N.H. 645 at 659.upon its own

examineddoctors had the claimantNone of the numerous who
that contributed to his 1985expressed any doubt the claimant’s work

Although theydoctors not whether theinjury. thoughtthe were asked
disability,to his their medicalclaimant’s work activities contributed

that backexpress their consensus the claimant’sreports implicitly
by employment.or caused hisaggravatedcondition was

aletter, bending1993 Dr. Sachs that atopinedIn a
subjects spine itsangle “indeed the to abnormalforty-five-degree

likely producethan not would astrain and moreloading
injury.” Other also found aligament-type tear or doctors connection

opinedhis Dr. that theinjurythe claimant’s and work. Neilbetween
“an strain” when he benthad suffered acute lumbosacralclaimant

29, 1985,at in in atowel machine work 1985. On Novemberunder the
Gagnon reportedRichard that thethe Dr. N.respondent,letter to

certainly his previousa direct result ofproblemback “isclaimant’s
turning he at hisworking. twistingthink that the and doesinjury I

his Even Kleincertainly aggravated situation.” Dr.haswork
to the disc occurred in“deny injuryhe not that anthat couldconceded

1985.”
medicalprovedfind that the claimantreports,In of these welight
by anycontrary supportedthe is notfindingThe board’s tocausation.

Accordingly, weclearlyis unreasonable. See RSA 541:13.evidence and
employment.outinjury arose of histhe claimant’s 1985conclude that
thequestionthe of whether claimant’sdid not reachThe board

ordinarilyin Weengendered condition 1990.injury his back1985
issue; however, a lower tribunalwhenthis unresolvedwould remand

that aissue, the record revealsa factual buthas not addressed
conclusion,necessarily would reach a certainfact finderreasonable

Briggs, 138 N.H. atmatter of law.that issue as amaywe decide Cf.
Plumbing N.H.Supplies,re 133628, 659;at In Trailer and645 A.2d

(1990) used343, (affirming trial court that432, 438-39, A.2d 346578
result). Here, beforebecause we havefaulty reached correctlogic but

board, wedocumentary that to therecord was availableus the same
rational fact finderlegal of whether apurely questionthewill address

notcondition in 1990 didthe claimant’s backcould conclude that
isthat caseinjury. We note thishis earlier work-relatedderive from

Gamas, 487, 642 925138 N.H. A.2dAppealfromdistinguishable of
bythatruling unsupportedboard waswe deferred to a(1994), where

liveboard, which consideredGamasmost the evidence. Theof
position to thebetter assessexperts, was in atestimony from medical

Co., 136 N.H.Commercial Union Ins.credibility, Masse v.experts’ cf.
(1993) (less given to trial1041, deference628, 632, 620 1044A.2d
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findings entirely documents),derived fromcourt’s submitted and was
disregard accept, part,”therefore “free to or in whole or in conflicting
Gamas,expert testimony. 490-91,N.H. at 642138 A.2d at 927.

employer must thepay expenses injuredAn medical of an
ofemployee period may“for such as the nature the injury require.”

281-A:23, employer continuingRSA I. “An thus has a obligation to
pay medical, hospital,toprovide or for and remedial care for longas
by injured employee’sas is anrequired condition.” Town Hudson v.of

(1986).478, 481, 974,Wynott, 128 N.H. 522 A.2d 975 We therefore
the chain original,must examine causal between the 1985

injury and the claimant’s inwork-related back condition 1990. See id.
the of any injury“Once work-connected character has been

established, subsequentthe ofprogression that condition remains
long ascompensable worseningso the is not toshown have been

produced by independentan Hudson,nonindustrial cause.” Town of
481,at (brackets, quotation,128 N.H. 522 A.2d at 976 ellipsesand

omitted).
Here, respondent allegethe notdoes the existence of an

intervening, independent It argues onlyaccident. that the claimant
proof.did not meet his burden of Yet five of the six doctors fullwhose

reports part disagreeare of respondent’sthe record with the stance.
Forbes, Gagnon, Neil,Doctors Hepner, agreedand Sachs that the

likelyback triggeredclaimant’s condition was most hisby injury.1985
reportedDr. Sachs the following:

myIt is best medical opinion, probableand more than not
beyond certainty,reasonable that Mr. Cote’s condition has
worsened over time probable.... This more [sic] than not

injury patientto therelated that the states that he sustained
5,Februaryfrom 1985 injury.which was a work-related

patient’s symptoms improveThe fact that the did not since
and worsen,1985 he continued to is consistent with the

deteriorating produced bydisc disease the eventinitial of the
injurytear theand to annulus.

Neil, who 1985,Dr. first treated claimant reportedthe in March in
1993 “the degenerativethat current condition of L4-5the disc mostis
likely causally to injury.” Gagnonrelated the 1985 work reportedDr.

probably“[the claimant]that the in Februaryhad same condition of
injured work,1985 when he first his back at that he had when he was

inby Februaryseen me of Dr. reported1990.” Forbes that he believed
that the painful surgeryclaimant’s back condition before his in 1992

[the“was of injuryclaimant’s]a direct result that occurred at work.”
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discthe claimant’s abnormal to the 1985Hepner also attributedDr.
injury.

Forbes,1992, Hepner,after Drs. and Sachs hadIn June
excised,his disc thethat the claimant have abnormalrecommended

to Dr. in it itsexpresseda letter Klein whichwroterespondent
coverage surgerythe and asked thedeny proposedto forinclination

response,In“clarify diagnosis properand medical care.”to thedoctor
and that he could not “statereportedthe claimantKlein examinedDr.

incertainty” that the claimant’s conditiondegree ofwith a reasonable
the of hisinjury. He did not reveal basisfrom his earlier1990 derived

opinion. \
testimony onlyno from the doctors and sawheard liveThe board

us, we holdBased on the record beforereports.medicaltheir written
find that claimantnecessarilywould thefact finderthat a reasonable

Seeof the evidence. RSAby preponderancehis case aprovedhas
632, 1044. We reverse theMasse, at 620 A.2d at541:13; 136 N.H.cf.

due.for calculation of benefitsand remand arulingboard’s

and remanded.Reversed

concurred.All
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