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ChinburgDale and Ellen

14, 1995June

P.C., J.Shillaber,Hall, of Rochester&Whittum CDanielCooper,
orally), plaintiff.for theandon the briefHarkinson

(DennisP.A., L.DoverTanguay, ofOuellette, Hallisey, Dibble and
Hallisey orally),brief, Mr.on the andG. FerriniThomasHallisey and

the defendants.for

aChinburg, appealdefendants, and EllenDaleHORTON, J. The
J.)(Dickson, reinterment oforderingSuperior Courtof thedecision
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son, husband,plaintiff’s Arlingtonthe from Durham totheir National
Cemetery. April Chinburg,The plaintiff, cross-appealsSloane the

proceedsof a constructive in herdenial trust favor the of herover late
life insurance Wepolicy.husband’s affirm.

plaintiff Chinburg SeptemberandThe Michael married in 1990. In
1991,January Chinburg servingMichael died as a fighter pilotwhile

the United Force in Shortlywith States Air Saudi Arabia. before
Gulf,for provided plaintiffthe Persian he thedeparting with a

power attorney andgeneral of named her executor and sole
beneficiary death,of his Upon Chinburg’swill. Michael the plaintiff

proceeds $100,000the militaryreceived of his life insurance policy, an
benefit,per month a perwidow’s month$830 $400 educational

usingwhich she school,allowance is now to attend law free health
care, militaryand other At the proceedsbenefits. issue are of the

private life policy.decedent’s insurance Defendant Dale Chinburg sold
$100,000a policy yearshis son life insurance six before his son and

plaintiff policythe married. This thenamed defendants as
According plaintiff,beneficiaries. to the her husband intended and

he necessarybelieved had taken the steps designateto her as the
beneficiary. On priortwo to departureoccasions his for Saudi Arabia,

ChinburgMichael asked his father to send insurance policythe to him
plaintiff. however,or The policy,the was sentnever and remained in

the defendant’s Aftercustody. Chinburg’s death,Michael the
proceeds defendants,insurance topaidwere the who had remained

Februarythe named In 1991, plaintiffbeneficiaries. the filed a bill in
equity seeking imposeto a constructive trust theupon proceeds.

plaintiffThe also testified that she and husbandher had discussed
and arrangements,burial funeral in case he did not return from the

Gulf. They agreedPersian that his remains would be cremated and
Arlington Cemetery,the ashes buried at National and that the

plaintiff would be himburied with at the appropriate time. During the
following death,week her however, plaintiffhusband’s the acceded to

the defendants’ herwishes that husband inbe buried the defendants’
family cemetery plot in Durham. The assured plaintiffdefendants the

restingof final toplacea next her the family cemeteryhusband in
plot. Relations between plaintiff,the defendants and the which had

been friendly, improvednever not bywere the death of Michael
Chinburg and the ensuing litigation. deterioratingThe relationship

her plaintiffwith in-laws also made the feel uncomfortable about
visiting her grave,husband’s and she became concerned that the

might permitdefendants not her to be buried with her husband in the
family plot 1991,in Durham. Indefendants’ November she instituted

a bill in equitysecond for the reinterment of her in Arlingtonhusband
Cemetery.National
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of Chinburg’sreinterment Michael remainsThe trial court ordered
Cemetery, granted theArlingtonin National and defendants’ motion

aplaintiff’s requestthe for constructive trustfor a directed verdict on
policy.life Onproceeds privateof the decedent’s insuranceover the

findingcourtargue that the trial erred in thatappeal, the defendants
remedy, the evidence atnecessary given presentedareinterment was

the trial incross-appeals, arguing that court erredplaintifftrial. The
hearsay testimony relating Chinburg’sto Michaelruling inadmissible

policy.of life insurancebeneficiaryher the hisdesignateefforts to
plaintiffcross-appeal. arguesThe thatbegin plaintiff’swith theWe

hearsay, testimonyexcluding,erred in as inadmissiblethe trial court
primaa case for thealleges would have establishedwhich she facie

case,plaintiff’sconclusion of thetrust. At theof a constructiveimposition
verdict,forgranted defendants’ motion a directedjudge thethe trial

imposeto a constructive trust under thefinding evidenceinsufficient
enunciated in Renovest Co. v.of the evidence standardpreponderance

(1991).448, 45272, 78, 600 A.2dCorp., 135 N.H.Hodges Development
ofsought admit, HampshireNew Ruleto underplaintiffThe

804(b)(5) allegedly made(6), testimony as to statementsorEvidence
designate plaintiffhis the asregarding efforts toby the decedent

ofadmissibilityon thepolicy.insurance A decisionbeneficiary of his
discretion of the trial court andis within the soundevidencehearsay

Winders,State v. 127clearly erroneous.unlesswill not be disturbed
(1985).477, 798, 802471, 503 A.2dN.H.

804(b)(6) hearsay rule,to theexceptiona catch-allprovidesRule
evidence:allowing into

by any foregoingof thecoveredspecificallyA notstatement
ofguaranteeshaving equivalent circumstantialbyexceptions

(A) thetrustworthiness, determines thatif the court
(B)fact; theof a materialoffered as evidencestatement is

ispointon the for which itprobativemoreisstatement
canproponentwhich theany other evidencethanoffered

(C) generaltheefforts; andthrough reasonableprocure
justiceof will bestand the interestsof these rulespurposes

into evidence.of the statementby admissionbe served

804(b)(6). that the trustworthinessplaintiff allegesTheR. Ev.N.H.
twenty-twoawere made overthe statementsis met becausestandard

regarding plaintiff’sthecontext of discussionsin theperiodmonth
of the statements wasthe contentsecurity, and becausefinancial

to send therequests for his fatherthe decedent’sconsistent with
testimony,ofadmission thetrial, however, the court deniedpolicy. At

804(b)](6), find that theI don’tregard [Ruletostating: “With
of circumstantialequivalentthewould havetestimony of this witness
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guarantees required. Therefore,of trustworthiness otherwise I think
really questionable youas to whether have the requirementsit is met

(C)of Subsection of that rule.”

context, consistencyThe time span, and ofthe statements were
in plaintiff’s proof.before the trial court the offer of After reviewing the

record, saywe cannot that the trial court’sfailure to find circumstantial
context,guarantees span,of in the time consistencytrustworthiness and

anallegedof the statements constituted abuse of discretion. We cannot
offindings simplyoverturn the the trial court mightbecause we draw

different Suissevale, Inc.,from the v.inferences record. See Zimmerman
(1981).1051, 1054, 290,438 A.2d 292121 N.H. We therefore uphold the

court’s bytrial determination that the evidence offered the plaintiff
of trustworthinessguaranteeslacked the circumstantial necessary for

application exceptionof hearsaythe this to the rule.
admit profferedThe court also refused to the testimony under Rule

804(b)(5) specificallybecause it found that “this an action,is not suit
byor proceeding representatives person,”of the deceased requiredas

804(b)(5)by that rule. intoRule allows evidence the statement of a
persondeceased as follows:

actions, proceedings by againstIn orsuits or the
representatives persons,deceased including proceedings forof

wills,the probate any deceased,of statement of the whether
oral or written, providedshall not be excluded as hearsay the
Trial Judge shall first find as a fact that the statement was

by decedent, goodmade and that it made in faithwas and on
personaldecedent’s knowledge.

804(b)(5) added).R. Ev. (emphasisN.H.

It undisputed plaintiff,is that the although executrix of her
estate, brought in personalhusband’s this action her capacity. The

804(b)(5)plaintiff, however, argues that Rule applies generally to
interests,involvingactions a decedent’s and that the decedent’s

804(b)(5)interests are at here.issue We decline to read Rule so
804(b)(5)broadly. We inapplicablefind that Rule is here because this

estate,suit does not involve the action,decedent’s and is not an suit or
proceeding “by againstor the representatives persons.”of deceased

804(b)(5). 804(b)(5)R. Ev. (1974),N.H. Rule was based on RSA 516:25
provisions.a statute with identical See N.H. R. Ev. 804 reporter’s

Dumaine, 102,In 107, 848,notes. Sullivan v. 106 N.H. 205 A.2d 851
(1964), explainedwe that

inLegislature enacting 516:25[t]he RSA determined that it
in public givethe interest to the Courtwas Trial some

admittinginflexibility hearsay appearedstatements that to



620

excluding nottrustworthy and those that werebe
is to resurrect andtrustworthy. The truth often difficult

is alwaysnot discovered but the statuteSolomonic certitude
witnesses,and hears theCourt,Trial who seesgives the

yet devised.effective asguidelines as

prevent injustice to the estates ofof statute is “topurpose theThe
an in certain circumstancesby permitting executorpersonsdeceased

disputeda Theof transaction.to the deceased’s versiongive
upon guaranteesis of truthfulnessthe evidence basedadmissibility of

Skillings,v.findings by the Court.” Yeatonpreliminaryin the form of
Fickett,923, (1956);319, PiperA.2d 925 see also v.316, 125100 N.H.

(1973). injusticeno698, find that631, 632, 312 A.2d 699 WeN.H.113
We also note thatpersonthe deceased here.the estate ofthreatens

admission under Rulefound, denyingwhenspecificallycourtthe trial
testimony ofguaranteeswould lack804(b)(6), profferedthat the

say that the trial court abusedcannotWe thereforetrustworthiness.
issue,at we holdtestimonythe andby refusing to admitits discretion

for athe motiongranted defendants’properlytrial courtthat the
Renovest, 78, 452.N.H. at 600 A.2d at135verdict. Seedirected

areinterment wasfindingtrial court’s thatappeal theThe defendants
givencourt the evidencethe errednecessary remedy, arguing that

said:disagree. Regarding interment we haveat trial. Wepresented

action, having found theof such anin the trialThe court
fitby ismakingin his decree whatfacts, guidedshould be

all theinto considerationtakingdoneto beproperand
case, duesurrounding particularthatcircumstancesspecial

decedent, rightsto of the thethe wishesbeing givenregard
apublic.of the Inand the welfareand friendsof relatives

consentwillingmade thewas withwhere the intermentcase
that theunderstandingparties, and with theof all interested

a disintermentsepulchre,the finalshould beof burialplace
exceptnot decreedshould beof the remainsremovaland

convincing evidencestrongof andpresentationupon the
unreasonable to maketo refuseit bethat wouldshowing

andaction newwarrant suchIn order toa decree.such
burial,since thehave occurredmustunforeseen events

remainsof theand removalthe exhumationwhich render
necessary.reasonably

(1921).32,Wilkinson, 221, 224, A. 3311680 N.H.v.Lavigne

tothe trial court’s decisionsupportsthe recordfind thatWe
ChinburgMichaelfound “thatcourtThe trialorder reinterment.

Cemetery atNationalin theand buriedcrematedto bewished
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with him at aso that his wife could be buriedArlington, Virginia,
plaintiff]“although [thethat allowed herIt foundlater date.”

Hampshire,in her consent was notto be buried Newhusband
understanding that on her shegiven “with the deathwilling,” and was

her husband.” It found that “newallowed to be buried withwould be
the burial which makeevents have occurred sinceand unforeseen

necessary,” including the likelihood that theand removaldisinterment
husband, and, ifto be buried with herwould not be allowedplaintiff

orallowed, agreenot want or to be buried next to near Mr.she would
Chinburg. Arlingtonaffirm the order for reinterment inWeand Mrs.

224,Lavigne, 80 N.H. at 116 A. at 33.Cemetery.National See

Affirmed.

All concurred.
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