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3.23(C).for anand remand award of costs consistent with Rule In
costs,addition to the maydistrict court impose sanctions, if

appropriate, out-of-pocketfor expenses associated litigationwith the
court,in notingdistrict that the court must state on the record its

grounds for imposing sanctions. Items that are awarded mayas costs
not duplicatedbe as sanctions.

Vacated and remanded.

All concurred.
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JOHNSON, plaintiff,J. The Larry Lemay,L. sued the defendant,
Burnett,Gloria injuriesfor he allegedly suffered divingwhile into her

swimming pool. trial,Prior to Lemay informed Burnett that he did not
anyintend to call expert provewitnesses to his case. Burnett moved to

dismiss for lack of a swimming pool expert, arguing that the lawsuit
presented scientific issues complextoo for jurythe to resolve

J.)Superior (Dickson,unassisted. The Court granted motion,the and
Lemay appealed. We affirm.
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notparties disputethe do theappeal,the of thispurposesFor
3, LemayBurnett invited to use herfollowing AugustOnfacts. 1991*

designthe use or of thewarnings regardinghim nopool. gaveShe
eight Lemay is sixdeptha maximum of feet. feet tallwhich hadpool,

pounds. acceptedthan 200 He theweighedthe time moreand at
diving board, hittinginto the water from the hisinvitation and dove

Lemay Burnett,pool. seekingof the suedon thehead bottom
injuries negligentof constructionhis under theoriesforcompensation

toand failure warn.
properlycourtsuperioris whether thepresentedissueThe

of court hasLemay’s expertsuit for lack an witness. Thisdismissed
beyond capacitythe of men“scientific issues would beheld that where

knowledge judgment byto form a validandexperienceof common
juryrequired to assist a in itsexpert [is]. . evidencethemselves .

Co., 182, 186, 576,Serv. 114 N.H. 317 A.2dWood v. Publicdecision.”
Co., 542,103 N.H.v. Manchester Gas(1974); see also Blecatsis578

(1961).711, of Court543-44, 712 The District Columbia of176 A.2d
has stated:Appeals

inallegedis a context which isnegligent conductWhere
everydayknowledgecommon andthe realm ofwithin

required expertto adducethe is notexperience, plaintiff
of careapplicableto the standardtestimony either establish
Expertto to it.the failed adhereto that defendantproveor

however, subject presentedthetestimony whererequired,is
science, profession ofdistinctly related to somesois

average layperson.to the ken of theoccupation beyondas be
expert testimony was well statedrequiringforThe rationale

ago losing cause;in courtscenturya a shouldoftwo-thirds
passtojuryto “a of tailors and haberdashersleave itnot

testimony] to aby expert on how make[unaidedjudgment
toseaway placein a safe work.”rolling deck aandwet

47,Corp.,Bd. E.F. 10 F.2dShippingv. StatesZinnel United
(2d 1925) (dissenting opinion).Cir.49

(D.C. 1991)Co., 195, 200& Rubber 587 A.2dGoodyearv. TireBeard
Harper(citations omitted); al.,3 et Thesee also F.quotationand

(2d17.1, 1986);ed. 3 J. Weinstein's etat 547-48Law of Torts § cf.
(1995)-19702[02], (analyzingat 702-10 toal., Evidence ¶Weinstein’s

702). require­of Evidence “ThisFederal Ruletestimony underexpert
.engaging speculationin idle . .juryto the fromprecludement serves

(D.C. 1984)Freeman, 713, 719 n.19v. 477 A.2dColumbia.”District of
Corp.,omitted); v. Milwaukee Elec. Toolsee also Schlier(quotation

(E.D. 1993).839, Pa.842Supp.835 F.
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principle commonlyis most professional malpracticeThis invoked in
expertcases; generally require testimony in such cases provecourts to a

applicable Harper,the standard of supra 547;breach of care. See 3 at W.
al.,et Prosser and Keeton the Law of 32,Keeton on Torts at§

(5th 1984); WEINSTEIN, 702-19;supra Wigmore,188 ed. 3 at 7 J.
(3d 1994).2090(a), 1940);ed. (Supp.§Evidence at 453 RSA 507-E:2cf.

testimony frequentlyis alsoExpert required proveto medical causation
involving allegations physicalin of injuries.cases See v.Durocher

(1993)Clinic,Equine 532, 535, 827,137 N.H.Rochester 629 A.2d 829-30
Blecatsis,horse); 543-44,(operation on 103 N.H. at 176 A.2d at 712

(workers’ failure);compensation; Harper, supra 20.2,heart 4 at 108.§
rule, however, is not limited to Expert testimonyThe these situations.

whenever “the to is sorequired distinctlyis matter be determined related
science, profession, business asoccupation beyondto some or to be the

Freeman,average layman.”the at (quotationsken of 477 A.2d 719
Wood,omitted); 186, 317see also 114 N.H. at atA.2d 578.

expert testimony provedlack of has to plaintiffs’The fatal incases
in jurisdictions. example,diverse actions other For the United States

Appeals for Tfenth it “necessaryCourt of the Circuit held athat
qualified engineer engineers testifyor to the feasibilityrelative of

ofenclosing pressure[a]‘shields’ the bottom machinecooker in terms
safety engineering aspects design.”of the and of v.Randolphtheir

(10th 1979).Collectramatic, Inc., 844,590 F.2d 848 Cir. The ofDistrict
Court of heldAppeals paintedColumbia that “whether a iscrosswalk
to particular reasonablysufficient render a intersection safe is a

determination essentially technical in nature, uponbased an expert
pedestrianof vehicular and patterns,evaluation traffic design

effectiveness,feasibility, Freeman,cost and related variables.” 477
Schlier,719; see also 835 Supp. (expertA.2d at F. 842 testimonyat

torequired prove that accident was defect inby saw,caused electric
Beard,tear);not and 587 (expert testimonywear A.2d at 200-01

torequired identify standard of processingcare for credit card
Laboratories,Wyeth Fortenberry,applications); 688,Inc. v. 530 So. 2d

(Miss. 1988) (expert testimony may692 torequired provebe adequacy
warningof to community).addressed medical researchOur reveals no

necessityaddressing expert testimonycases the of in a swimming pool
accident Indiving board case. each case involvingencountered such

accident, however,an expert testimony on properwas admitted the
See,of thedesign swimming pool. e.g., Cummings v. Borough of

(Pa. 1967).Nazareth, 874,233 A.2d 878-79
superiorThe court dismissed Lemay’s case because it considered
testimonyexpert necessary proveto applicablea breach of the

agreestandard of care. We Lemaywith this conclusion. elected to sue
underBurnett two alternate theories: negligent construction and
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to that Burnett failed toprovehad useto warn. He thereforefailure
constructing pool warningthe or in noteither incarereasonable

design. Cummings,or 233 A.2d atconcerning its useLemay Cf.
necessarily “within the realm of commonare notSuch issues877-79.

Freeman, 477 A.2d at 719everyday experience.”knowledge and
omitted). in a crosswalk accident case:As one court stated(quotations

regularly,the street does notalthough mayhe crosslayman,“The
knowledge judge city’sto the decision toneededpossess the technical

guard,crosswalk, stop sign, light, crossinga or at ainstead ofinstall a
Freeman, 719-20; Cummings,A.2d at477particular intersection.” cf.

pool diving usedswimmingin case(plaintiffat233 A.2d 878-79
swimming experts to establishtestimony poolof threeunrebutted

dangerous pool).ofunreasonably condition
divinghas either used theaverage jurorthat theLemay assumes

true,its use. Even if this were webackyard or observedpoolof aboard
theaverage juror could determine whetherthat thenot believedo

in Burnett’sdivingof conditions foundparticular combination
stiffness, height,boarddiving divingboardis, depth,waterpool—that

a ofdiving Lemay’sconditions for manreasonablyto safeetc.—led
style as thea certain of dive. Justweight performingheight and

safe and an unsafe watername both aaverage juror could
atyet pointknow the which waterbathing,for nottemperature

which,depth at inhot, laypersonsfew know thedangerouslybecomes
diving. Ifvariables, too shallow forwater becomesset ofgivena

deep, jury readilyhavethree feet a couldpool had beenBurnett’s
by expertcare unaidedof reasonablequestionthedetermined

fiftya pool deep.true of feetThe same would have beentestimony.
however, eighta of feet. Withoutdepthhad maximumpool,Burnett’s

pool designwhether theassistance, laypersons could not assessexpert
Wood,is unlike in which thisunreasonably dangerous. This casewas

that aunderstanding to determinejury’sit a unaidedcourt held within
by placing an uninsulatedits standard of careutility company breached

Wood,a few feet of a residence. 114canying 7200 volts withinpower line
expert testimony186-88, The of in317 A.2d at 578-79. absenceN.H. at

unguided to this centraljury completelyleft the aswould havethis case
Freeman,Schlier, n.19,at842;E 477 A.2d 719issue, Supp.835 atsee

correctlycourt dismissedsuperiorhold that theand we therefore
swimming pool expert.aLemay’s for lack ofcase

Affirmed.

All concurred.


