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(Janice Rundles,Howard, K. assistantattorney generalR.Jeffrey
orally), for theand State.attorney on the briefgeneral,

Hess, Concord, Griffin, Boston,ofand Kirk Y.L. ofCarol
(Ms. brief, Mr.on the andHess and Mr.Massachusetts GriffinGriffin

orally), defendant.for the

Kirsch,defendant, appealsW. hisBATCHELDER, The DavidJ.
(O’Neil, J.), ofSuperiorin Courtconvictions, jurya trialafter

(1986),assault, 632-A:2 andRSAfelonious sexualaggravated
(1986).assault, arguesHe that the trialRSA 632-A:3sexualfelonious

(2)(1) evidence; insuppresshis motion todenyingincourt erred:
Hampshireunderassaults Newof other sexualadmitting evidence

(3) a404(b); denyingin his motion for mistrial.andEvidenceRule of
remand.We reverse and

sexualchargingindictmentstried on thirteenwasThe defendant
and 1987. In addition togirls 1984young betweenon threeassaults

indictments, young womenthree otherin thethree victims namedthe
404(b), sexual abuse committedtestified, to Rule aboutpursuant

to the mid-1980’s.the late 1970’sby the defendant fromthemagainst
activityto similarvariations, young woman testifiedeachWith minor

theDuring period,that timewith the defendant.and association
BaptistGranite Stategroups at thechurchpre-teenleddefendant
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Salem, occasionally driving the church transportedChurch in bus that
In leadingfrom their homes to the church. addition to athe children

Alpha-Teens provided activities,that recreationalgroup called the
one of severaldefendant was church staff members who monitored

thesleep-overs sleep-oversat church. He also hosted church at his
and, later,in Salem at his home in Plaistow. Each of thehome

victim/witnesses having approximatelytestified to been seven to ten
years throughold when she met the defendant her association with

having throughchurch and to become close to him the churchthe
attended. Each on bus or ingroups she rode the his van with the

spent nightand the at the church or at home.defendant his Some
in the allsitting lap,remembered defendant’s and remembered the

inappropriate touching, fondlingfrom of the anddefendant’s breasts
fellatio,digital penetration, cunnilingus,to and sexualvaginal area

intercourse.
tried,thirteen indictments on which the defendant wasOf the

seven were dismissed at the close of the State’s case. The six
victim, G.,all the same Karen andremaining indictments involved

comprised aggravatedof three counts each of felonious sexualwere
guiltyand felonious sexual assault. The defendant foundassault was

charges.sixof all
trial,Prior to the defendant to suppressmoved evidence seized

pursuantPlaistow home to a search warrant. The warrantfrom his
inwas issued November 1990 and resulted from interviews with two

victims, L., Christine,Michelle L. and Christine who were sisters.
nineteen,age Michelle, twenty, spokethen and Markwith Detective

Cavanaugh of the Salem Department SergeantPolice and Kathleen
Department.Jones of the Plaistow Police Michelle policetold the that

began sexuallythe defendant to assault her when she was
eight yearsapproximately old and continued to assault her until she
The ranged touchingwas fourteen. assaults from her breasts and

vaginal intercourse,area to sexual which occurred at the defendant’s
Michelle,and Accordinghomes in Salem Plaistow. to she had been

bymovies thepornographic duringshown defendant or his wife some
assaults, young girlsof and she and photographedthese other were in

by policethe nude the defendant. Michelle told the that she was
yearsfourteen old the last time the defendant had sexual intercourse

with her and that the incident occurred in his Plaistow residence.
policetold the of an incident at theChristine defendant’s Plaistow

old,home, yearswhen she was ten or eleven when the defendant
her and performed digital penetration cunnilingusundressed and and

performhad her fellatio.
information, Sergeant appliedOn the basis of this Jones for a

residence, seekingwarrant to search the defendant’s Plaistow
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not to books,or erotic materials to include but limited“[p]ornographic
slides, albums, letters,articles, movies, diaries,magazines, photographs,

toys relatingor items to sexual acts or sexual actsaids or othersexual
ofAdditionally, photographs allegedthe crime scene.”with children.

issued, during policethe search thewas and seizedThe warrant
devices,”videotapes, photo-“sexual aid nudepornographicseveral

includingof various children Michelle andgraphs, photographsschool
Christine, book, a card to the defendant fromgreetingan address and

a nude of the defendant’s wife thatExcept photographforMichelle.
court, onlybyevidence the the other itemslater removed fromwas

photos and addressesintroduced at trial were schoolseized that were
greeting card.allegedof victims and theof some the

supported bynotarguesfast that the warrant wasThe defendant
allegedinformation. As inin it based on stale theprobable cause that was

activityaffidavit, criminal and contact with thethe defendant’s most recent
applicationto for the warrant.years prioroccurred six thevictims

reviewing probablefor cause has beenstandard whetherOur
whether, givenwarrant affidavit is all thein a searchdemonstrated

magistrate, policeto the havepresented thefacts and circumstances
is likelihood that contraband orthat there a substantialshown

toplacefound in the be searched. See State v.of crime will beevidence
(1993).Decoteau, 111, 1338,106, A.2d 1341 The137 N.H. 623

to existencemarginal respectcases with thedoubtful orresolution of
by preference to be“largely determined thecause will beprobableof

Sands, 570, 604,v. 123 N.H. 467 A.2dStateaccorded to warrants.”
(1983). of time the202, Where, here, passageas the between223

for the is atactivity applicationand the warrantsuspected criminal
activity thecircumstances, the nature of the andissue, such asother

determiningin whethermust also consideredsought, beitems
Marcotte, 245, 248,123 N.H. 459 A.2dexists. State v.causeprobable

(1983).278, 280

the defendant’ssupported findinga thatHere, affidavitthe
girls protracted period,occurred over ayoungofabusesexual

occasionally involvedaddition, activitytheyears.six Inapproximately
of the victims in thetaking photographsmovies andpornographic

defendant wouldconclude that thebe no reason tonude. There would
necessity disposeto of such items. See id.ahave felt

a this. Othernow, case such asnot, been faced withhave beforeWe
that anin similar circumstanceshowever, ruledcourts, have

finding probableto of cause towas no bar alapse of timeappreciable
of theof the offense andwarrant, lightin of the natureissue a search

(IowaWoodcock, 1987), the407 N.W.2d 603v.sought. In Stateitems
magistrateissuingan“it reasonable forthat would bestatedcourt

ofcharged exploitationwith sexualpersonato thatconclude
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through photographschildren and similar items be likelywould to
(eventsan period.”retain them for indefinite at 605 allegedId. in

half).predated application yearabyaffidavit warrant and a As the
explained,court unlike the orIowa evidence fruits of other crimes,

drug offenses,or “the typessuch as theft of material involved here
likelybe more to perceivedwould be retained. Their usefulness to

nature,suspect continuing gratificationthe would be of a through
by him.” Id.obtained

(Mich.Russo,Similarly, Peoplein v. 487 N.W.2d 1992),698
notwithstanding that allegedthe last incident in the affidavit had

years before,occurred six and one-half upheldthe court a finding of
toprobable suspectedcause believe that a child molester would still

pornographic videotapeshave articles such as and photographs at his
Acknowledginghome. passagethat the of time is factorone to be

the probable analysis, Michiganconsidered in cause the court
test, Marcotte,articulated the as court indid this State v. 123 N.H. at

248, 280, circumstances,459 A.2d at as a balance of all the

such singleas whether the crime is a or ongoinginstance an
pattern violations,of protracted whether the inherent nature

suggestsof the scheme that it probably continuing,is and
is,the the property sought,nature of likelythat whether it is

to be ofpromptly disposed by personor retained the
thecommitting offense.

Russo, 487 N.W.2d at 707. The affidavit in that case ongoingshowed
periodsexual abuse of children a yearsover of four theand use of

photographs in connection thewith criminal courtactivity. The held it
magistratereasonable for the to conclude that the likelyevidence was

byretained the defendant at his residence. Id. at 711.
Here, the affidavit recounted sexual abuse of children over a
of sixperiod years. During periodthat the photographeddefendant

displayedchildren and pornographicthe movies during some of the
Although theassaults. affidavit did not acontain so-called

“pedophile profile,” reciting typesthe byof material collected child
proclivity retaining it,molesters and their for notwe do believe

required probablesuch a recitation is to establish cause. See id. A
inference,” 705,“common-sense at longevityid. about the of child

pornography for the maysexual abuser of children reasonably be
drawn from the themselves,nature of the items such as the
photographs taken of the children. “[P]hotographs guarantee that

alwayswill be imagethere an of agethe child at the of sexual
preference [Their].... retention . . may. also serve to insure that

secret, therebychild keeps permittingthe the the offender to continue
molesting . . . .”children Id.
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reasons, magistratethink it reasonable forforegoingthe we aFor
reasonablysoughtall the items were connected to theto conclude that

byto have been theactivity likelycriminal and retainedsuspected
magistrate’s finding probablethe ofupholdWe thereforedefendant.

cause.
challenges groundthe search warrant on thethe defendantNext

description sought.in of theparticularity propertyitsthat it lacked
uponrequired dependsof in a search warrantdegree specificity“The

Emery, 630,State v. 123 N.H.of the items to be seized.”the nature
(1983) (warrant922, for633, authorizing924 search nude465 A.2d

devices,” in S M“restraining and “other devices used & sexualphotos,
Fitanides,sufficiently see also State v. 131 N.H.activity” particular);

(1988) (“fireworks, smokebombs,301, 1379, 1380298, 552 A.2d
Currency, and slot machines” sufficient where “arecords, ledgers, U.S.

description goods practicalthe to be seized was aofprecisemore
(1989).denied, 490 U.S. 1080cert.impossibility”),

a generalhere did not to authorizepurportThe warrant
issearch, particularity requirement aagainst which theexploratory

Tucker, 204, 206, 810,A.2d 812133 N.H. 575safeguard, State v.
pornographicof andtailored towards seizure(1990), but was

yearsathe of child someitems based on observationschild-related
impossibility” specificity apparent.of further is“practicalThebefore.

description of the items to be seizedthat the warrant’sWe conclude
sufficiently particularized.was

erred inargues permittingthat the trial courtdefendant nextThe
by theevidence of other bad acts committedto introducethe State

to evidence ofto State moved introducePrior trial thedefendant.
of the defendant’sassaults as evidenceuncharged sexualother

404(b).Ev.intent, plan or scheme. See N.H. K.motive, and common
court,trial the evidence wouldAccording profferthe State’s to theto

by alwaysand seduced each victimthat the defendant “selectedshow
theyoung povertylived well belowchoosing girls,as his victims who

any figure.”households, without real father Itline, dysfunctionalin
State,show, according to the that the defendantfurtherwould

church,himself,” the a trustedthrough his role in as“positioned
clothed them and “then seducedfigure occasionally fed andfather who

hearing,a the trialin the same manner.” Aftergirlslittleeach of the
motive, intent,to provethe was relevantruled that evidencecourt

scheme, proofwas clear the defendantor that thereplancommonand
of wasacts, probative value the evidenceand that thecommitted the

As itsto the defendant.outweighed by prejudicesubstantiallynot
relevant, the trial courtevidencefindingfor theexpressed basis

stated:
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occurringassaultincidents of sexualdescribedThe witnesses
duringduring sleep overs andof the churchbasementin the

church,” playingvan while “Simonin the defendant’s“junior
to thesitting panelin the seat nextor while defendantSays,”

upstairs bedrooms ofin the anddriving, downstairswho was
in thehome, in the hot-tubPlaistowthe defendant’s

home, in the attic of thePlaistow anddefendant’s
of the incidents involvedSalem home. Mostdefendant’s

defendant, manybut includedfondling by thetouching and
sex and intercourse.oral

was notvalue of the evidenceruling probativeIn that the
the court found that thesubstantially outweighed by prejudice,the

through church, that most of themtheall met the defendantvictims
homes, were and that thefather, poor,came from brokenhad no

asupport to the victims and became“offered emotionaldefendant
them,” taking out to eat and to amusementfigure to themfather

order,manner,” explainedthe court in its “the State“In thisparks.
trust and confidence ofprove gainedthat the defendant theseeks to

lure them into his home and into his life.”the victims to

404(b) provides:Rule

crimes, wrongs, acts not toEvidence of other or is admissible
personthe character of a in order to show that theprove

however,conformity may,acted in therewith. It beperson
motive,purposes, prooffor other as ofadmissible such

intent, preparation, plan, knowledge, identity,opportunity,
of mistake or accident.or absence

404(b)purpose of Ride in a criminal trial is to ensure that the“The
tried on of tocharged preventdefendant is the merits the crime as and a

Bassett,wrongs.”conviction based on evidence of other crimes or State v.
(1995).493, 496, 891,139 N.H. 659 A.2d 894
onlyof otherEvidence bad acts is admissible if relevant for a

purpose prove disposition,other than to the defendant’s character or if
acts,clear proofthere is the defendant committed the other and if the

prejudice substantiallyto the defendant not outweighdoes the
Whittaker, 524, 526,of theprobative value evidence. State v. 138 N.H.

(1994).936,642 A.2d 938 The trial court’s decision to otheradmit bad
discretion, onlyacts evidence is reviewable for abuse of which is found

“clearlydefendant can that the decision was untenablewhere a show
Bassett, 496,prejudiceor unreasonable to the of his case.” 139 N.H. at

omitted).(quotation challenges659 A.2d at 894 The defendant the
admissibility relevancy prejudicethe at on theof evidence issue and

analysis.of theprongs
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the other bad acts evidencerelevancy requirement,theTo meet
actually inbearing dispute,”on an issue“must have some direct

1331,91, 95, (1993),623 andBlackey, 137 N.H. A.2d 1333State v.
particulartheclear connection between eviden-there must be “a

court, [otherto the trial and the badtiary as articulatedpurpose,
Bassett, 894.496,N.H. at 659 A.2d at The burden is onacts].” 139

precise evidentiarythejudgeto the trialthe State to articulate
it seeks to introduce the other crimes evidencefor whichpurpose

thethe evidence and statedconnection betweenpurportedand the
found,proffered, and the trial courtSee id. The Statepurpose.

evidence; namely,actsevidentiary for the other badpurposesthree
examineor each in turn.intent, plancommon scheme. Wemotive, and

refer the “reason thatgenerally understood to toMotive is
intent,”to the criminal id.indulgethe mindnudges prodsthe will and

omitted), or prompts895 what a497, (quotationat 659 A.2d at
activity.particular arguedin a criminal The Stateengagetodefendant

theunchargedthe of the assaults would showthat evidencebelow
victims,”particular arguesandselectingin thesedefendant’s “motive

“the the defen­that evidence showed motive with whichon theappeal
in pre-teen program,involved himself the church’sdant when heacted

girls.” thein the lives of each of these We thinksubsequentlyand
all,Motive, to it at issue atthe issue. the extent ismisperceivesState

crime,the notcommitting chargedforthe defendant’s reasonconcerns
ancillary may have beenengaging in activities thathis motivation for

argumenttheconduct. The crux of State’sprecursors to criminal
forother incidents show the defendant’s desireappears to be that the

This, however,victim. “is proofof ofactivity typewith a certainsexual
Whittaker, A.2d527,138 N.H. at 642 at 938not motive.”propensity,

omitted). the apersuadedare not that State demonstrated(quotation We
unchargedthemotive and assaults.clear betweenconnection

by admittingthe State for the other actsreason advancedThe second
intent, toof the defendant’s “lb be relevantthey probativewerewas that

must to asupportother bad acts be able rehableintent, evidence of
propensity,on the character or thatinference, dependentnot defendant’s

chargedintent on the occasions of the andthe had the samedefendant
Bassett, 499, A.2d at139 N.H. at 659 896.acts.”uncharged

court, put essentially thethe the State forth sameIn trial
didprove proveto to intent as it toargument respectwith relevance

similarity of theFocusing the and the assaults andon numbermotive.
seduction, argued “[t]hesethe State that actionsmode ofdefendant’s

purposelyshow he selected andof the defendant howparton the
directlyof thetypeAs such this evidence bears onhis victims.seduced

intent....”defendant’s
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that seek to useindistinguishable from one wouldargumentThis is
sexuallyto assaultpropensitythe defendant’sthe evidence to show

chargedimplyto his intent to commit theand thereforeyoung girls
500, only“The connection isat 659 A.2d at 896-98.assaults. See id.

Richardson,activity,” State v. 138 N.H.similarity of theputativethe
1361, (1993), argue1365 and to that evidence of162, 167, 635 A.2d

guilthis of theproveother similar assaults tends tothe defendant’s
simple;and“propensity, pureoffenses is to seek to showcharged

itproveto ’state of mind’ does not make so.” Id. atcalling it relevant
(citation omitted).168, A.2d at 1365635

planto the common or schemerespectWith State’s
relevance, the to the trial court that thearguedrationale for State

in assaulting anydefendant’s “routine used one of the victims is
identical,similar, if not to the manner in which he assaulted other

404(b)plan exception prohibitionvictims.” The common to the Rule
requires pattern systematicmore. “A or course of conduct is

Whittaker,plan.” 528,insufficient to establish a 138 N.H. at 642
omitted). Rather,(quotationA.2d at 939 to be admissible as

showing plan,the defendant’s other bad acts must beevidence
“Therefore,of some overall scheme. Id. it is notpartsconstituent

enough ‘planned’ way;to show that each crime was in the same
rather, be some overallthere must scheme of which each of the

omitted).part.” (quotation Showingcrimes is but a Id. that the
pre-existing “plan” gain young girlsdefendant had a to the trust of

from homes in order todeprived sexuallyseduce and assault them
plandoes not demonstrate a common or scheme as we have thus

merely proofdefined it in Whittaker. It is of the defendant’s
penchant propensity committingor for the same offense repeatedly;

purpose, 404(b),this “the underprecise mayis Rule for which it not
used,” id.; Blackey, 96,be see also 137 N.H. at 623 A.2d at 1333.

nominally motive,Whether labeled intent or plan,common
forpurpose prosecution soughtthe ostensible which the to admit

evidence of a multitude of other uncharged sexual assaults was to
predilection molestingshow the defendant’s for young females over

gain through engenderingwhom he was able to control trust. At
most, is of dispositionthis evidence the defendant’s to commit the

charged,offenses with which he was impermissible under Rule
404(b). permissibleBecause it was not relevant for a purpose, the

excluded,evidence should have been and its introduction was an
abuse of discretion.

argued anyThe State has not that error in the trial court’s
admitting the evidence at issue was theharmless. Because State has

to theprove beyondthe burden harmlessness of an error a reasonable
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Silk, 290, 291, (1994),243,138 N.H. 639 A.2d 244 wedoubt, see State v.
argueto the issue in this as anonly interpret implicitcan its failure case

error, harmless.not be We willthat if we found it wouldconcession
analysisnot in a harmless error but will reverse.engagetherefore

his motion for aFinally, arguesthe defendant that mistrial should
that had been intogranted photographafter a admittedhave been

to beendiscovered not have in existence when theevidence was
ait said that she saw it. Rather than declarewitness who identified

photographmistrial, the court ordered the removed fromtrial
jury photographthe could not haveand instructed the thatevidence

it.witness testified she had seen Thisin existence when thebeen
trial, notto in a and we therefore needunlikely arise newissue is

Silk, 290, note, however,138 at 639 A.2d at 244. WeSee N.H.reach it.
inthe defense itself had beenrecord demonstrates thatthat the

information, prosecution’sto introduction of thepriorof thepossession
filmevidence, establishing that the from which theintophotograph

1990,not until well afterwas manufacturedproducedwasphotograph
Any prejudicedefendant and the victim had ceased.between thecontact

photoof the wasjury’sresulted from the awarenessmightthat have
justified the of a mistrial.self-inflicted, grantingwould not haveand

Reversed and remanded.

J., partTHAYER,J., Horton, joined, concurred in andwhomwith
partinHORTON,J., part;concurred and dissented inpart;indissented

the others concurred.

dissenting part: Althoughin ITHAYER,J., concurring partin and
the warrant and mistrialmajority’sthe treatment of searchconcur in

majority’s holdingfrom the that therespectfully dissentissues, I
other bad acts was not relevant.of the defendant’sevidence

may purposebe for the ofbad evidence not usedOther act
to commit the crimepropensitya character orproving defendant’s

404(b)404(b). does, however, permitEv.N.H. R. Rule thecharged.
as rulepurposesfor other the itselfof such evidenceadmission

a permissible purpose,is relevant for theprovides. If the evidence
to thelimitingis to a instruction insure thatdefendant entitled

only purpose.for that limited The defendantjury the evidenceuses
court the evidence toto the trial examineis further entitled have

substantially outweighedits isprobative valuedetermine whether
Trainor, 130See State v. N.H.by danger prejudice.of unfairthe

(1988) (Rule analysis is1236, 403375, 540 A.2d 1239371,
404(b)).Ruleunderappropriate

bybyacts the State and recountedprior allegedthe badcase,In this
theyplan,the defendant’s and do so.offered to showmajoritythe were
essentiallyreading plan exceptionof the commonmajority’sThe narrow
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of mind before hethe defendant’s stateto showthe Staterequires
aconduct, limiting exceptionthe tocriminalspree ofon hisstarted

in the dissent in StateAs statedof events.mutually dependent series
(1994) J.,936, (Horton,941Whittaker, 524, 531, 642 A.2dN.H.138v.

Furthermore, even undernot be so limited.rule shoulddissenting), the
show, bycanby majority,the the Stateforthsetthe standard

to obtain aevidence, planthat the defendant’s wascircumstantial
utilizing, the trialhis victims asauthority and then selectofposition

Whittaker,Unlike in which theset of criteria.found, a commoncourt
two otherwise unrelated sexual assaultsallegedly committeddefendant

manner here there wasfive-year period,over asimilarin a somewhat
topositioncommon scheme to use histhe defendant’sofevidence

Bennett, 772,P.2d 775See State v. 672young girls.assaultsexually
1983) (evidence(Wash. offered food and shelterthat defendantApp.Ct.

in for sex relevant under Ruleteenagers exchangevulnerableto other
404(b) thatmaking probableit moreplan,defendant’sto demonstrate

Tarsitano,victims); State v. 134 N.H.withintercourse occurredsexual cf.
(1991). clearly474, my view,In the evidence was736, A.2d 477730, 599

purpose.relevant for that

Thayer,Horton, J., of J.joins opinionthe

dissenting part: joinin in I theHORTON, J., concurring part and
part.in InJ., concurring part dissentingin andThayer,ofopinion

Whittaker, 524,v. 138 N.H.addition, myI refer all to dissents in State
Bassett, 493, 503,(1994), 139 N.H. 659936, 940 State v.530, 642 A.2d

McGlew, 505, 511,(1995), State v. 139 N.H. 658891, 898 andA.2d
(1995).1191, 1196A.2d
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