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Gertrude Rinden’s attorney son,and her the executor estate,of her
theyconceded that had no idea what happenedhad to the substantial

disbursements made to Gertrude fromRinden the Teague estate
during her lifetime. Absent some moneyevidence that this was
insufficient meet her living expensesto and the expenses of
maintaining farm,the probatethe court reasonablycould determine
that the toRinden estate failed meet proofits burden of that further

were required.disbursements weAccordingly, find no inerror the
probate court’s denial of the Rinden estate’s petition for

of expenses.reimbursement these

part;in part;reversed in remanded.Affirmed

All concurred.
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Castelli,Howard, attorney general (Mary P. assistantR.Jeffrey
orally),and for the State.general, on the briefattorney

defender, Concord,Scherr, byof briefappellateassistantAlbert E.
orally, for the defendant.and

ofBROCK, defendant, Gary Chagnon, was convictedTheC.J.
(1986); 630:1-a(1986);RSA 626:8 RSA 629:1 RSAmurder.attempted

1994).(1986 that theappeals, arguingThe defendant& Supp.
J.) bydoctrineproductviolated the work(McHugh,CourtSuperior

investigativeofto the State the contents anordering providehim to
file. affirm.We

discovery from thesought extensivetrial the defendantPrior to
written, reported,“[a]ny all whetherincluding and statementsState,

summarized, thator of all witnessestranscribedor otherwiserecorded
discoverysought reciprocal. .”The Statethe State . .may bycalledbe

including providethat the defendantrequestadefendantfrom the
witnesses, theany eitherof all statements ofcopiesprior to trial

counsel, hisbydefendant’s, taken the defendant’sor theState’s
defendantanyone acting on his behalf. Theorprivate investigator

hearingAt the on therequest.State’swith thecomplytorefused
requestmodified its withdiscovery, the Statemotion forState’s

thoseonlyofby requesting statementsto defense witnessesrespect
to call at trial.actually intendedthe defendantwhowitnesses

witnesses][of“anythat statementscourt orderedsuperiorThe
toto calledof a witness beor the defendantby the Stategenerated
toparty days prior14given opposingto theshall beat trialtestify

required toispartycourt ordered: “Neitheraddition, thetrial.” In
anytherefore, theand, to extent that[the case]theory of[its]reveal

inany language thattheory],a [casecontains suchstatementwritten
stricken.”regard may be

the State withorder, suppliedthe defendanttheIn withcompliance
by the defensetakenof the victimof a statementcopya redacted

discovery of the redactedthatarguedThe defendantinvestigator.
The trial courttheory of defense.hiswould discloseportions
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conducted an in camera review of the unredacted statement and found
thethat entire interview report contained only factual statements
by Specificallymade the witness. finding that the statement did not

any injectedinclude bycomments investigator,the any theory of
defense, anyor investigatorstatements of facts that the learned from

or some source, grantedthe defendant other the court the State’s
to compel.motion

The appealsole issue on is whether the trial court’s order violated
productthe work doctrine. In Taylor,Hickman v. (1947),329 U.S. 495

Supreme recognizedthe United States Court the productwork
doctrine, aestablishing qualified privilege for certain materials

anprepared by attorney acting for inhis client anticipation of
id. atlitigation. See 510-14. The Court observed:

Historically, lawyera is an of theofficer court and is
justicebound to work for the advancement of while faithfully

protecting rightfulthe interests of Inhis clients. performing
duties, however,his various it lawyeris essential that a

degreework with a certain of privacy, free from unnecessary
by opposing partiesintrusion Properand their counsel.

of apreparation client’s case demands that he assemble
information, sift what he considers to be the relevant from

facts,the irrelevant prepare legalhis plantheories and his
strategy unduewithout and needless interference. That is

necessarythe and the wayhistorical in lawyerswhich act
within the framework of our system jurisprudenceof to
promote justice protectand to their clients’ interests. This

reflected, course, interviews,work is of in statements,
memoranda, correspondence, briefs, impressions,mental

beliefs,personal and countless tangible intangibleother and
ways aptly though roughly astermed ... the [w]ork—
product lawyer.of the suchWere materials toopen opposing

demand,counsel mereon much of putwhat is now indown
writing remain attorney’swould unwritten. An thoughts,

inviolate,heretofore would not his Inefficiency,be own.
sharp practicesunfairness and inevitablywould develop in

the ofgiving legal advice and in preparationthe of cases for
trial. The on legal professioneffect the would be
demoralizing. And the interests of the clients and the cause

justiceof poorlywould be served.

omitted).(quotationId. at 510-11 core,“At its the productwork
doctrine processesshelters the mental attorney,of the providing a
privileged analyzearea within canwhich he prepareand his client’s

(1975).Nobles, 225,case.” United States v. 422 U.S. 238
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attorney’s“as the ofproductdefined work result anThis court has
with a toactivities have been conducted viewwhen thoseactivities

litigation. lawyer’s work must have formedanticipatedor Thepending
opponentof the data which theprocurementin thestepan essential

normally byperformed duties attended toseeks, he must haveand
State, 271, 274,Realty v. 107 N.H. 220Co.attorneys.” SpringRiddle

(1966). lawyer generallyaproduct“The of consists751, 755 workA.2d
conclusions, theories.’” Id.opinions legalorimpressions,of his ‘mental

508).Hickman, mayat “It(quoting756 329 U.S.A.2d at275,at 220
exhibits,memoranda, reports, . . . trialcorrespondence,consist of

plans presentation proof,for ofbriefs, proposed pleadings,ofdrafts
matters, by his direction inobtained him or atstatements, and other

reasonably anticipatedor case on behalfpendingof apreparationthe
Co., 275,107 at 220 A.2d atSpring Realty N.H.Riddleof a client.”

756.
beyond discovery. Jenckshowever, pretrialnotisproduct,Work Cf.

(standard(1988) ofproductionfor statementsAct, 18 U.S.C. 3500§
bybrought theprosecutionsin criminalof witnessesreportsand

courts). might“Such matters be factsin federalStatesUnited
existencegiveor clues to themightat the trialin evidenceadmissible

ofmight purposesuseful fortheyfacts. Or beof relevantor location
Co.,Realty 107 N.H. atSpringcorroboration.” Riddleorimpeachment

compelto disclosure ofdetermination whetherat 756. The275, 220 A.2d
court, [ ] thefor the trial which should “consideris a matterproductwork

lawyerof of theproductthe workprotectionmotivate thereasons which
evéry defendant anplaintiffof anddesirability givingwith thetogether

atcase before trial.” Id.prepare hisproperlytoadequate opportunity
at 756.275-76, 220 A.2d

cases,in as well as civilcriminalappliesdoctrineproductThe work
Super. R.identically. See Ct.238, although notNobles, at422 U.S.

rule in criminalproductof the work99, Application35(b)(2), 115.
excourt. In Statedecisions from thisproducedhas fewcases, however,

(1959),Court, 224, 403 the153 A.2d102 N.H.Superiorv.Reganrel.
producetothe State’s witnessesrequiringan orderappealedState

statements, investigations,writtenincluding “alldocumentscertain
attorneyby policethe or thelaboratory reports” takenandreports

225,at 153 A.2d at 404.a case. Id.of homicidegeneral preparationin
upholding order andno for theprecedentwasthat thereWe concluded

writingsof theto naturefailed show “thethe defendantnoted that
229,at 153 A.2d atmateriality.” Id.or of theirproduced,toordered be

courts:for trialgeneral guidelinessuggested406. We

in thepower,to be without[trial court]do not hold theWe
prevent manifestdiscretion and toof reasonableexercise

orspecific objectsofrequire productionto theinjustice,
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forwritings inspection appropriateunder safeguards atand
a appropriately trial,time close to the of iftime it should
appear that otherwise rightsessential of the respondents
may he orendangered unnecessarilythe trial prolonged.

Id.
years later, Court,SuperiorSix in State v. 228,106 N.H. 208 A.2d

(1965), we encouraged grant832 trial courts to more extensive
discovery to criminal defendants. notedWe that the trial court had the

discretion,power in if “justice required,its to order the discovery and
anyinspection of written confession or bystatement themade

defendant, any recordingor same,or stenographic notes of the
signedwhether such confession or statement bywas the defendant or

231,Id.not.” at 208 A.2d at 834. We pretrialexcluded from discovery
personally compiled by“notes law enforcement inauthorities the

investigation,course of their if theyeven include [d] notes of
accused,” theywith theconversations because the“constitute[d] work

230,product differentiated,of the State.” Id. at 208 A.2d at 834. We
however, between “notes of conversations” and the conversations

230-31,themselves. Id. at 208 A.2d at 834. The defendant was
allowed, therefore, words,to discover his own but not the reactions to

byor the conclusions drawn from them authorities. broughtThis
product protectioncriminal work closer to the definition in Riddle

Spring Realty Co. work product protectsthat the “mental impressions,
conclusions, oropinions legal theories” lawyer.of a SpringRiddle

Co.,Realty 275,107 N.H. at 220 atA.2d 756.
The essentiallydefendant makes two arguments in support of his

position that the statement of the victim bytaken the investigator
protected product. First,was work argueshe that because the

soughtinformation was an investigator’s itreport, product.was work
such,” contends,“As he “it by work-productwas covered the doctrine
wasand not discoverable until the investigator was testifycalled to

regarding statements contained in the report.” The defendant’s
position simplyis that because soughtan item is a statement
generated by investigatoran acting at the of attorney,direction an it

per product.is se work With this broad ofinterpretation product,work
however, the defendant fails to onfocus what the doctrine is intended

protect.to

core,“At its the work-product doctrine shelters the mental
processes attorney,theof providing privilegeda area within which he

analyzecan and prepare Nobles,his client’s case.” 422 U.S. at 238.
it certainlyWhile is true product maythat work be found in an

investigator’s report, statement,a witness prepared bywhether the
bywitness or an orattorney agentan an attorney,of should not
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work if it records theautomatically productbe considered
impressions,than mentalthe witness ratherobservations of

attorney investigator.legalor of the or See Hobbstheoriesconclusions
(Ct.(People), Rptr. 655,284 Cal. 669 App.Mun. CourtDiegov. San

1991) (witnesses’ of notreportsand witness interviewsstatements
said).they merely whatreportthe extent witnesswork toproduct

of whether information falls withinthe determinationWhen
made, oughtdoctrine is the focus to be onattorney productthe work

contains,the material rather thaninformationwhat substantive
information or how the information wasthe form that takessimply

Co., 75,Realty 107 N.H. at 220 A.2dSpringsRiddleacquired. See 274­—­
a difference between the words themselvesThere is materialat 755.

bythem theto or the conclusions drawn fromand the reactions
Court,Superiorv. 106 N.H. atattorney investigator. See Stateor

contain purelyat 834. Witness statements that230-31, 208 A.2d
product.work See Stateshould not be consideredfactual information

(interviews(Wash. 1988)Yates, prosecutionof291, 296765 P.2dv.
ofor conclusions”unlikely “opinions,to contain theorieswitnesses are

(Ill.)Boclair, 437,counsel); v. 519 N.E.2d 440Peopledefense
(“handwritten notduring an interview with a witness arenotes taken

dismissed, (1987);se”), People484 950 v.U.S.product per appealwork
(Ill. 1987) (verbatim of800, statements805Lego, 507 N.E.2d

scope ofby do not fall within theinvestigatorobtainedwitnesses
denied,rule),by cert. 488 U.S.productthe workprotection afforded

(1988). court stated in the instant case:As the trial902

[comprised of]view, producttrue isthe Court’s work[I]n
ideas, strategy.and trial These areasattorney’s theoriesan

Signed of trialthe . . . order. statementsprotected underare
sense,in strict ratherproductnot work thearewitnesses

evidence,ofcorrectly placed categoryin thethey moreare
jurya determine theevidence, helpthat couldrelevant

credibility of witness.particulara

attorneyorinvestigatornotes of thereportIf a also includes
theanalysis, process, impressions of whatrecording her mentalhis or

strategy, notes fall withinsaid, reflecting trial such wouldorwitness
redacted from the documentand could bedoctrineproductthe work

by the trial court.reviewafter in camera

by a witness withoutextreme, . . statement madeone a .At
Atclearly discoverable.by the interviewer isany questions

if itextreme, a is not discoverable[statement]the other
concerning his trialattorneyonly bycomments thecontains

of thestrengths and weaknessesof thestrategy opinionsor
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If the extremes,[statement]case. falls within the two the
camera,court musttrial examine it in which portionsdecide

discoverable, copyandare order a of [statement]the
of portionsconsisting those to be delivered to the side
it.requesting

(Tex.State, 1993).Washington 184,v. 856 S.W.2d App.188 Crim.
arguesThe defendant further that facts contained in the report
by prosecutionmust so unobtainable the compel pretrialbe as to

In making argument,disclosure. this the defendant is theimposing
for discovery protectedcivil standard of work onproduct criminal

comparison of language employed Superiorcases. A the in Court Rules
99, however,35 that productand indicates the work doctrine was

applied differentlytointended be in criminal and civil cases. Rule
35(b)(2) requires party seeking discoverya preparedof indocuments

of inanticipation trial a civil case to ashow “substantial need of the
in preparationmaterials the of his case and that he is unable without

undue tohardship equivalentobtain the substantial of the materials
by applicableother means.” Rule 35 is not to criminal cases. See

contrast,Ct. R. 115. In 99,SUPER. Rule which governs indiscovery
cases, generalcriminal establishes a ofrule reciprocal discovery:

The may requireCourt the parties exchangeto or
of,otherwise to inform each other permitand each other to

inspect copy photograph:and or witnesses;statements of any
results,or orreports statements or conclusions relative

thereto, physicalof or mental orexaminations; of scientific
tests, experiments or comparisons; anyor reportsother or

of experts.statements

Discovery under Rule 99 is triggered bynot showinga of
“substantial need” and Rather,“undue hardship.” the rule leaves the
determination of whether to order discovery to the trial court’s

Heath,Statediscretion. See v. 129 102, 109,N.H. 82,523 A.2d 87
(1986); Booton,State v. 750,114 753-54,N.H. 329 376,A.2d 380

denied,(1974), cert. (1975);421 U.S. 919 Co.,SpringRiddle Realty
277-78,107 atN.H. 220 A.2d at 757-58. “[B]road and liberal

discovery . . . has long practicedbeen Hampshire.”in New v.State
(1982).Miskell, 122 842, 847,N.H. 383,451 A.2d 386

While the trial court stillmust consider applicationthe of the
work product doctrine to a specific discovery request, nothing in Rule
99 suggests that the civil of showingstandard inability to obtain the
materials from appliesanother source to criminal Simplycases.

the productbecause work is applicabledoctrine to criminal cases as
well as civil cases “does not necessarily mean that the doctrine has
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the it doessame in criminal arena as in theexactly applicationthe
Hobbs, Rptr. discretion,284 Cal. at 670. “Trial courtcivil arena.”

governs discoveryprocedure,of in criminalthan the rules civilrather
(Ind. 1989).State, 500,544 N.E.2d 503 Rule 99cases.” Hicks v.

by toallowing require partiestrial courts toprotects productwork
statements,” conclusions,notexchange impressions,“witness mental

legalopinions or theories.
reportof areinvestigator’sthat the contents the notconcludeWe

correctly theyAccordingly, the trial court ordered thatproduct.work
be disclosed.

Affirmed.

All concurred.
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