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the it doessame in criminal arena as in theexactly applicationthe
Hobbs, Rptr. discretion,284 Cal. at 670. “Trial courtcivil arena.”

governs discoveryprocedure,of in criminalthan the rules civilrather
(Ind. 1989).State, 500,544 N.E.2d 503 Rule 99cases.” Hicks v.

by toallowing require partiestrial courts toprotects productwork
statements,” conclusions,notexchange impressions,“witness mental

legalopinions or theories.
reportof areinvestigator’sthat the contents the notconcludeWe

correctly theyAccordingly, the trial court ordered thatproduct.work
be disclosed.

Affirmed.

All concurred.
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Howard, Castelli,Jeffrey attorney generalR. (Mary P. assistant
attorney general, on the brief and fororally), the State.

(RobertShaheen, Gordon,Cappiello, Stein & of Concord A. Stein
brief,and Michael J. Sheehan on the orally),and Mr. Stein for the

defendant.

Green,Cathy Manchester,J. of by brief Hampshirefor the New
of Lawyers,Association Criminal Defense as amicus curiae.

(StevenWise,McSwiney, Semple, Bowers & of Concord onG. Brown
brief),the for Hampshire Investigators,the New of asLeague Inc.,

amicus curiae.

BROCK, defendant, Drewry, Jr.,C.J. The Glendon P. is charged
negligentmultiplewith counts of fromarisinghomicide a car accident

that in the people. interlocutoryresulted deaths of two In this
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J.)(McHugh,the Courttransfer, Superiordefendant contends thatthe
regardinghe information certain witnesses violatesthat discloseorder

rights effective ofdoctrine and his to assistanceproductthe work
against self-incrimination under the State and Federalandcounsel

We affirm.Constitutions.
discovery defendant,the Staterequest byon a the wasBased

investigativewith its entire file. Theprovide the defendantordered to
todiscovery pursuant Superior Court RulereciprocalformovedState

(1) witnesses,potentialof defense with theirseeking: “[a] list99
(2) witnesses,addresses”; of the above and/orrespective “[statements

(3)witnesses”; anyof“[a]these and listof interviews withreports
witnesses, qualifications; reportstheir or results ofalong withexpert

examinations, anyresults of scientificmental andany physical,
by these witnesses.” At thecomparisonsor madeexperiments, tests

discovery,for the State limited itsthe State’s motionhearing on
intended to call at trial.request individuals the defendantto

provide the withthe defendant to Statecourt orderedsuperiorThe

addresses, laybothtrial and theirlist of actual witnessesa
witnesses,witnesses; layexpert respectwith toandwitnesses

signed by those witnesses thatanyof statementscopies written
content;testimonial or state-solely to the witness’spertain

bysignednot the witness butbytaken the defensements
of the events of which he orcontaining the written recollection

witnesses, reporta oftestify; respect expertwith toshe will and
the basis for them.opinionstheories and andtheir

givento to the Statelaythe information becourt ordered witnessThe
expert producedinformation atdays before trial and thefourteen

interlocutorycourt allowed andays trial. Thethirty beforeleast
ruling.of itstransfer

DoctrineWork ProductI.

byis the workprotectedthat evidencearguesThe defendant
byin of anprepared anticipation litigationif itdoctrine wasproduct

itattorney’s direction and if contains informationattorney or at an
for trial. He contends thatduring preparation of the caseacquired

trial court ordered to be released toof information thecategoryeach
protection. The defendant alsothe doctrine’sState falls withinthe

protected by productis the work doctrineargues that the evidence
to need” for thehas failed show “substantialthe Statebecause

inability to obtain thehardshipthe “without undueormaterials
means,”by citingof the materials otherequivalentsubstantial

35(b)(2). argumentsThese fail for the sameCourt RuleSuperior
N.H.-,v. Chagnon,in State 139 662today articulatewereasons
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(1995). types ofA.2d The defendant asserts that three evidence944
protected by productto be disclosed are the work Weordered doctrine.

thatonly arguments Chagnon.differ from those discussed inaddress

requiresorder produceThe trial court’s the defendant to a list
and arguesof actual trial witnesses their statements. The defendant

product expressesthat a witness list is work because it the
theory noted, however,defendant’s and defenses. The trial court that

of“[t]he disclosure the trial witnesses’ names and soaddresses is
fundamentally can no objectionsfair that defense counsel offer sound

Indeed,to was oral theargument generalit.” it conceded at that it is
practice voluntarilyin this State the turnpartiesthat over witness

(1977)Horne, 693, 695, 623,v. 117Barrylists. N.H. 377 A.2d 625Cf.
(affirming requiring pretrialorder of trial indisclosure witness names

case). Although issue,civil not tothis concession does serve waive the
anyit illustratedoes how minimal intrusion into trial preparation

such a disclosure would be. The trial court’s decision orderto the
persons expecteddisclosure of the names testify may mayof to at trial or

at-,Chagnon, 139 N.H. 622not doctrine. Seeproductviolate the work
Regardless,944.A.2d at the ofoverriding necessity the exchange of

lists the requireswitness for fair and efficient conduct of trials tous
hold exception productthat witness lists are an to the work doctrine

they requestand that therefore must be upondisclosed or order.

The arguesdefendant next that the order violates the work
product by requiringdoctrine the produce copiesdefendant to anyof
written signed bystatements those witnesses and statements taken
by signed bythe defense not the but containingwitness the written

ofrecollection the events of which he testify.or she will The defendant
argues that reports of interviews fall productwithin the work

pursuant Dedrick,privilege to State v. 502,135 N.H. 607 A.2d 127
(1992). Dedrick,In this court assumed an attorney’sthat handwritten
“personal product.notes” were work 507-08,Id. at 607 A.2d at

case,The however,130-31. issue in that was waiver of the work
product privilege, scopenot the of the privilege, and therefore it offers

supportlittle position. case,for the defendant’s In this the order
productionrequires onlyof parts reportsthose of the of interviews

that contain the substance of the statement;witness’s “[a]nything in
reportsthose that is in toaddition the actual account of the incident

by the witness such as the witness’s appearance and demeanor when
giving the statement or how defense counsel plans to introduce this

partevidence as of theoryhis or her of defense can be excised prior to
the beingstatement disclosed to the State.” Under such order,an upon
receiving a statement reportor that redacted,is partially partythe
receiving the rightdocument has the to ask the court to review the



682

verify portionsthat the omitted arein camera tounredacted version
at-,Chagnon, N.H.See 139protected doctrine.by productthe work

at662 A.2d 949.
reports ofproduction expertorder ofFinally, requiresthe court’s

at The orderthe defendant intends to call trial.witnessesexpertthose
witnesses, of theirreportsof expert“[i]n the casestates that

satisfy requirement.”the disclosurewillanalys[e]s and conclusions
would include workargues that such disclosureThe defendant

expert perform[the] to certainthe defense “directedproduct because
trial.”eyewith an towardservices

context,stated, obtained“[r]eportsin the civil thatThis court has
always partto beexpertshis are almost consideredby lawyera from

Co., 358, 359,v. Elec. 113 N.H.Willett Generalproduct.”of his work
(1973). that789, We reasoned306 A.2d 790

problems. thepresent peculiar In firstexpertsfrom[r]eports
ordinary to reflectlikely than statementsplace they are more

by lawyer.theinquiry suggestedand lines ofquestions
very relationship to the caseMoreover, expertthe witness’s

attorneypartychoice of the and his whousually from thestems
them into become associated withsuch a witnesshire

advisingof the and whatexamining aspects casecertain
them. Thereregardshould take with topositions partythe

reason, therefore, treatingfor thesefairly goodseems to be
lawyerof the in most cases.part productof the workreports as

omitted).359-60, (quotation306 A.2d at 790atId.

99, however, gives courtthe trial theSuperior Court Rule
.parties exchangethe “to . .authority requirein a criminal case to

witnesses; any reports results, or statements orof orstatements
thereto, examinations;physicalof or mental or ofrelativeconclusions

tests, any reportscomparisons;or or other orexperimentsscientific
inportion interpretedThis of Rule 99 must beexperts.”ofstatements

inway protect product.a as to work Factual information anso
merelyreport analyzesA factsreport privileged.is not thatexpert’s

reflectingan as to what occurred without oropinionand renders
theories, litigation plansor of thediscussing impressions,the mental

See 23 Am.attorneys product.should not be considered workdefense
(1983 1995).Discovery Supp.& 68 &Depositions §JUR. 2D

ofpartconclude that no the trial court’s order violatesAccordingly, we
productwork doctrine.the

Right AgainstII. Self-Incrimination

arguesnext that the trial court’s order violates hisThe defendant
privileges against compelledfederal constitutionalState and
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self-incrimination. The HampshireNew providesConstitution that
subject shall be compelled“[n]o ... to accuse or furnish evidence

CONST,against pt. I,himself.” N.H. art. 15. The fifth amendment to
the United States provides [n]oConstitution that person . . . shall be
compelled anyin criminal case to a againstbe witness himself.” U.S.
CONST, amend. V. The State againstconstitutional privilege
self-incrimination comparable scopeis in to the fifth amendment.

Cormier, (1985).253, 255,State v. 127 986,N.H. 499 A.2d 988 We
address the defendant’s claim under the first,State Constitution see

Ball, 226, 231,v. 124 347,State N.H. (1983),471 A.2d 350 and cite
only an to analysis.federal law as aid our Maya,State v. 126 N.H.

(1985).594, 1139,590, 493 A.2d 1143 Because federal law is not more
defendant,the wefavorable to notneed address his federal claim in

id.; LaFountain,case. 225, 227,this See State v. 138 N.H. 636 A.2d
(1994).1028, 1029

The defendant contends that the order violates his privilege
against compelsself-incrimination because it productionthe of
information that will unconstitutionally lighten the prosecutor’s

guilt beyondof provingburden his a reasonable In makingdoubt. this
argument, the defendant Misener,relies almost onexclusively In re

(Cal. 1985). Misc.er,698 P.2d 637 In the SupremeCalifornia Court
rejected permitteda statute that prosecution“the in a criminal tocase

counsel,discover from the defendant followingor his ontestimony direct
examination of defendant,defense witnesses other than priorthe

bystatements made those witnesses.” Id. at 638. The court concluded
thethat statute was unconstitutional it [d]“because violate aspectthat of

privilege againstthe defendant’s self-incrimination requiring the
prosecution carryto the entire of proving guilt.”burden the defendant’s

extensively reviewingId. After criminaldevelopmentthe of discovery in
California, rejectedthe court contraryfederal law to the and based its

solelydecision on the California Constitution. The court reasoned:

By requiring the defendant to hand over evidence willthat
impeach witnesses,his lightens[the statute] undeniably the
prosecution’s prosecutionburden. To the extent the gains

tending negateinformation to it is investigatinga defense not
case, facts,its own proving convincingits own or jurythe

through own . . privilegeits resources. . compelled[T]he forbids
disclosures which could serve as a link in a ofchain evidence
tending guiltto establish a offense; rulingcriminal in upon aof

privilege,claim clearlyof the trial court must find it appears
from a consideration of all the incircumstances the case that an

to challenged questionanswer the possiblycannot have a
totendency incriminate the witness. The protectionconstitutional
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prima case;not end with the establishment of a facie itdoes
guilt, includingto of absence ofthe establishmentextends

defense, excuse, justification. There is no doubt that theor
of a defense “incriminates” the defendant.evisceration

State,omitted);citations see Scott v. 519(quotationsId. at 646 and
Constitution).(Alaska 1974) (decided under Alaska774,P.2d 775

subsequently by anholding abrogatedin Misc.er wasThe
providesthat for reciprocalto the California Constitutionamendment

CONST, 30(c).I,See CAL. art. sec. Thediscovery in criminal cases.
upheld againstsince the amendmentSupreme Court hasCalifornia

the amendment violates state and federalchallenges that
against IzazagaSee v.rights self-incrimination.constitutional

1991).(Cal.Court, 304, 309-14815 P.2dSuperior
Court has held that “the FifthSupremeStatesThe United

self-incrimination, beingagainst compulsoryprivilegeAmendment
testimonythe ordefendant, does not extend toto thepersonal

at trial.” United Statesparties called as witnessesof thirdstatements
(1975). The Court reasoned thatNobles, 225,422 234U.S.v.

against self-incrim-compulsoryprivilegeAmendmentfile Fifth
privateone, protectswhich apersonalintimate andination is an

thought andfeeling proscribesindividual andsanctum ofinner
privilegeself-condemnation.. . . isintrusion to extractstate ITlhe

basically person,the not toit adheres topersonal privilege:a
him.may incriminateinformation that

omitted). Court observed thatcitations Theand(quotationsId. at 233
byelicited a defenseparties. of third werethat. . statements“[t]he fact

them intobehalf does not convertrespondent’sbninvestigator
production fromRequiring theirpersonal communications.respondent’s

respondent toany compelin senseinvestigator therefore would notthe
from him.” Id. athimself or extort communicationsagainstabe witness

(Wash. 1988) (trialYates, 291, 295 court’s234; 765 P.2dsee State v.
right against compulsorydoes not violate defendant’sorderdisclosure

defendant).bynot made the Webecause statementsself-incrimination
Cote,v. 95privilege.of the See Statepersonalthe naturetoo have noted

(1948) against749, (“privilegeA.2d 752108, 111, 58N.H.
strictly personalis a oneI, 15]art.[pt.underself-incrimination

purelyin aholding privatehis recordsindividualapplicable to an
personal capacity”).

(1970), upheldCourtFlorida, Supremethe399 U.S. 78v.In Williams
defendant tothat arequiredan alibi statuteconstitutionality ofthe

on an alibi as a defense andrelyhe intends toto trial thatpriordisclose
at to the alibi.proveintends to call trialof helist the names witnessesto

say ordefendant torequiredid not thethat thisThe Court reasoned
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testify anythingto he say testify to;would not otherwise or it merely
determined the time at which he would have to assert the matter:

most,At the only[notiee-of-alibi]rule compelled petitioner to
timing disclosure,accelerate the ofhis forcing divulgehim to at

an earlier date petitionerinformation that the from the
beginning planned divulgeto Nothingat trial. in the Fifth

privilegeAmendment entitles a defendant as a matter of
rightconstitutional to await the end of the State’s case before

announcing defense,the nature of his any more than it entitles
him to await jury’sthe verdict on the State’s case-in-chief

decidingbefore whether or not to take the stand himself.

Super.85;Id. at see Ct. R. 100.
The rationale of Williams has been held to apply equally pretrialto

generaldisclosure of more information. In rejecting the defendant’s
argument that he was incriminating byhimself providing pretrial a

statements,list of witnesses and their the SupremeIndiana Court
thatstated “what was said in Williams with respect to alibi-witnesses

applicable general.”is to witnesses in State ex rel. Keller v. Criminal
(Ind. 1974).Cty.,Ct. Marion 317 433,N.E.2d 438of

The defendant in a frequentlycriminal trial is testifyforced to
himself and to call other inwitnesses an effort to reduce the risk
of presents witnesses,conviction.When he his he must reveal
their identity and submit them to cross-examination which in

may prove incriminatingitself mayor which furnish the State
incriminatingwith leads to rebuttal evidence.That the defendant

such a dilemma demanding a choice between completefaces
silence and presenting a has never been thought andefense
invasion theprivilegeagainst compelledof self-incrimination.

(quotationId. at 438 omitted); accord State v.Kills on Top, 787 P.2d 336,
(Mont.344 1990); Hobbs Diegov. San Mun. Court (People), 284 Cal.

(Ct.Rptr. 655, 1991); Nelson,664-65 App. State v. 545 36,P.2d 39
(Wash. 1975).App. As byobserved the studyauthors of a recommending
“full open discovery”and in New Hampshire courts at the Superiortime

enacted,Court Rule 99 pretrialwas exchange of information “wouldnot
infringe upon Fifth Amendment rights of defendants since it would not

testimony;force rather, it would not allow the defendant to retain
tactical advantages timingof which would be denied the prosecution.”

Hampshire System (1977).New Court Standards and Goals 230
The argumentdefendant’s that lightendisclosure would the State’s

proofburden of has rejected.likewise been agreeWe with the Indiana
Supreme Court that
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requiredto the extent in the case beforediscoverypre-trial
proof beyond a reasonable doubteliminate theus does not

proof.the of . . Pre-trialdoes it shift burden .standard nor
discovery merely regulates timingthe of disclosures. Absent

surprisediscovery, springa defendant can a defensepre-trial
onlysupportin thereof. The State’s recourse isand witnesses

toa in order meet this defense. Theto seek continuance
if a defendantdiscovery simply says that choosesprocedure

. . . the State will not bea certain defenseemployto
delayed.bethe trial will notsurprised;

Keller, atN.E.2d 437.317

scopethe of its order toproperlythe trial court limitedBecause
trial,the intended to call at we hold thatwitnesses defendantthose

thedoes not violate defendant’s State or federaltrial court’s orderthe
against self-incrimination.right

Assistance CounselIII. ofIneffective

guarantee righttheand Federal Constitutions toThe State
Const, 1, 15;N.H. art. U.S.pt.assistance of counsel. Seeeffective

Const, providesThe Constitution at leastVI and XIV Stateamends.
the Federal Constitution in this area. See Stateasprotectionas much

346, 351, 1142, (1991);592 A.2d 1145 LockhartAnaya, 134 N.H.v. cf.
(1993).Fretwell, the defendant’s claim113 S. Ct. 838 We considerv.

Ball,first, 231,124 A.2dConstitution see N.H. at 471under the State
only analysis.an in State350, federal law as aid our v.and useat

(1993).Killam, 157, 401,155, 626 A.2d 403137 N.H.

requiring production“[o]rder[s]contends that ofThe defendant
qualitydecrease the ofinvestigators’ and counsel’s interviews will

defendants in this state in violation ofgiven criminalrepresentation
rightsfederal effective assistance of[to]state anddefendant’s

counsel, fearargues “[d]efensethat in ofThe defendantcounsel.”
case, zealouslynot asdigthe State’s willunwittingly helping prepare

missing the for a defense.”requires, possiblythe law basisa[s]
byargument rejected Supremehas been other courts. TheThis

Washingtonof stated:Court

[requiringthat trial courts order defenseWe cannot conclude the
in workalleged product]to for camera review allproducecounsel

chilling preparation byeffect on either trial defensewould have a
relationship denytoattorney-clientor on the such ascounsel

contrary,theright expecthis to counsel. To we woulddefendant
interrogate potential prosecutioncontinue todiligent counsel to

reasonably members ofpossible. Experiencedwitnesses whenever
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toordinarilythe trial bar will and should seek ascertain
eveiy likely testifywitness will to at trial. Prudentwhat

one,in a criminal case as serious as thispractice, especially
for no less.calls

Yates, Supreme765 P.2d at 295. The Judicial Court of Massachusetts
policy procedurenoted that the behind the rules of criminal in
allowing reciprocal discoveryfor “is thatMassachusetts the

nonparty gatheredof statementsavailability byof witnesses an
adversary truth-enhancingserves a function that outweighs any
resulting potential lawyersinconvenience or disincentive to who

preserveobtain and such statements in written form.”
(Mass. 1984) (citationPaszko, 222,v. 461 237Commonwealth N.E.2d

omitted). The Paszko court concluded that

determinationpublic policy is[t]his consistent with the
rightconstitutional to effective assistance of Thecounsel.

rightSixth Amendment does not confer the to present
testimony legitimatefree from the demands of the

system;adversarial one cannot invoke the Sixth Amendment
justificationas a for presenting mightwhat have been a

half-truth. Documents similar to those the defendant argues
prosecutionshould be unavailable to the were made

available to defense counsel for impeachment purposes. The
defendant is not constitutionally entitled to a discovery
system operates onlythat to his benefit.

omitted).Id. (quotation Similarly, in Izazaga, the California Supreme
Court stated that

(anda criminal onlydefendant need disclose those witnesses
statements)their the defendant intends to call at trial. It is

logical onlyto assume that those witnesses defense counsel
helpfuldeems to the appeardefense will on a defendant’s

witness list. The identity of damaging witnesses that the
defense does not intend to call at trial need not be disclosed.
Thus, there nothingis in discovery[the order] that would
penalize exhaustive investigation or otherwise chill trial
preparation of defense counsel such that criminal defendants
would be the rightdenied to effective assistance of counsel
under the Sixth Amendment.

Izazaga, 815 P.2d at 319.
The trial court’s order in this case likewise discoverylimits of

statements to those witnesses the defendant intends to call at trial.
Accordingly, we hold that the trial court’s order deprivedoes not the



688

under the State or Federalassistance of counselof effectivedefendant
Constitutions.

inbyraised the defendantargumentsotherconsidered theWe have
Vogel Vogel,See v. 137them to be meritless.transfer, and findthis

(1993).595,322, 627 A.2d 596321,N.H.

and remanded.Affirmed

All concurred.
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Gordon, A. onShaheen, Concord Stein{RobertStein & ofCappiello,
orally), .plaintiff.for thethe brief and

J. on theBraitermanOffices, {Davidof ConcordBraiterman Law
defendant.orally), for thebrief and

Powers, gave ondefendant, Patricia T. birthBATCHELDER, TheJ.
baby In a action inhealthy girl. paternity1, 1992, to aDecember


