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under the State or Federalassistance of counselof effectivedefendant
Constitutions.

inbyraised the defendantargumentsotherconsidered theWe have
Vogel Vogel,See v. 137them to be meritless.transfer, and findthis

(1993).595,322, 627 A.2d 596321,N.H.

and remanded.Affirmed

All concurred.
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Gordon, A. onShaheen, Concord Stein{RobertStein & ofCappiello,
orally), .plaintiff.for thethe brief and

J. on theBraitermanOffices, {Davidof ConcordBraiterman Law
defendant.orally), for thebrief and

Powers, gave ondefendant, Patricia T. birthBATCHELDER, TheJ.
baby In a action inhealthy girl. paternity1, 1992, to aDecember
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Welzenbach, adjudicated thecourt, plaintiff, Mark J. wasthesuperior
of the child.father

initiated22,1993, plaintiff this actionFebruary theBy a datedwrit
containing five counts: intentionalthe defendantagainstin tort

distress,infliction of emotionalintentionalmisrepresentation,
assault,in form of sexual and interferencebattery thenegligence,

from the fact that atThe last count is derivedfamilial relations.with
woman,anotherplaintiffthe was married toconception,time ofthe

marriage.a of thethey in turn had childand
damages consisting partin of thespecialseeksplaintiffThe

him, the cost of various bloodagainstto be orderedsupportofamount
action, fees, medicalpaternitythe counselassociated withtests

medicines, aspsychiatric care and as wellconnected withexpenses
ofupon theorydistress. All of this is based adamages for emotional

he as sound common law but which the Trialliability which asserts
J.)(O’Neill, against public policyfound to in this State.Court be

liability theory plaintiffthat the relied theuponThe basis of the is
they engagedthe defendant when in consensual sexualassurances of

adequate contraceptivehad taken measures. Therelations that she
includingon thepleadingstrial court heard the case the defendant’s

motion to dismiss for failure to state a cause of action. After oral
counsel, the court the topresentations by grantedtrial motion

dismiss. We affirm.
ruling dismiss,on a motion to the trial court must assume asIn

well-pleaded allegationsall and all reasonable inferences drawnfact
ERG,favorably plaintiff,therefrom as construed most to the Inc. v.

Barnes, 186, 190, 555, (1993),137 N.H. 624 A.2d 558 and decide
“allegations reasonably susceptiblewhether the are of a construction

recovery.”permit Corp.that would Jaswell Drill v. General Motors
(1987).341, 346,Corp., 875,129 N.H. 529 A.2d 878 The trial court

that standard in thisproperly applied case.
action,plaintiff’s concludingThe trial court dismissed the cause of

publicof policy by consentingthat “as a matter the use of birth control
ispartners governmentalsexual best left to the individuals free from

policy grounds separateinterference.” Because the subsume the five
writ, only policycounts contained in the we address the argument.
in making policy manyThe considerations declarations are and
declaring policy powervaried. The business of is a that we share with

any guidelinesand inlegislature,the cases where we are bereft of as
society,of legislature.to the collective consciousness we defer to the

hand, however,The matter at is not such a case.
writings helpful resolvingA historical note from our is in thebrief

Hospital,In Welch v. The Memorialissue before us. Frisbie 90 N.H.
337, (1939),9 A.2d 761 we observed that
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jurisdiction public policyof with referencethis the declaration[i]n
primarily legislativeas a forgiven subject regardedis matterto a

existsaction, judicial power undoubtedly to declarealthoughand
it[,]by legislative announcement of thepolicy unsupportedpublic

thoroughly developed, definite,be on amust basedpolicy
publicstate of the mind. There must be noand unitedpersistent

it.doubt aboutsubstantial

(citation,340-41, quotations, ellipses9 at 763-64 &Id. A.2dat
omitted). Heath, 419, (1932),Similarly, N.H. 159 A. 418in Heath v. 85

subjectthediversity thoughtthe of and views on“[i]nwe thatnoted
general prevalenceof can be found to entitlesentimentno established

atpolicyas a with fixed and set bounds.” Id.it to declaration definite
time, Tomlinson,At in v. 73 N.H.426, SpeadA. 421. an earlier159 at

(1904),46, 376 the court declared:59 A.

policythe of the statepolicy” is intended asBy “public
policy respectits the issue is its inby laws. Whenevidenced

only canmatters which be consideredany question, theto
provisionsand and the of theits constitution statutesare

courts;byas the decisions of the forlaw evidencedcommon
law, by the and statutes ofmodified constitutionthe common
the of the state.state, is lawthe

379.58,Id. 59 A. atat
from where a claimantcases all arise situationsThese three

of aparticular course tortious conduct warrantedasserted that a'
policy. anyIn the absence of articulatedpublicas a matterremedy of

public policy,of it turnedcourt to make a declarationcriteria for the
rulingsbycourt its that it wasemphasizedclaim. Thedown each

thepolicy in the abstract. Such is not casepower to declarewithout
here.

conditionally forth theplaintifffound that the setThe trial court
causes of action: intentionalrecognizedof tworequisite elements

of Theintentional infliction emotional distress.andmisrepresentation
I, Hampshirearticle 14 of the New Constitutionplaintiff partrelies on

litigate damagesto to on theserightas a of his entitlementguarantee
placed, however,Such reliance is not wellcomplaint.two in hiscounts

right to maintain actions in tort that isthebecause substantive
rightthe State Constitution is the toprotection byaccorded solicitous

Hospital, 126 N.H.injuries. Gould v. Concordredress of actionable
(1985).1193, underlying inquiry1196 The in this405, 409, 493 A.2d

in fact actionable. Publicinjuriesthe claimed arecase is whether
they not.us that arepolicy persuades
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injured personsallguaranteenot thatI, article 14 does“Part
injuries. Where there existfor theircompensationfullreceivewill

ofreasons, injured by negligencethepersonapolicycompelling public
altogether.” Estaterecoveryfrominstances barredis in someanother

704,Rochester, 661, 665, 406 A.2d 706119 N.H.Cityv.Cargill ofof
(1980).(citation dismissed,(1979) 445 921 Theomitted), U.S.appeal

andnegligencein bothclaims soundplaintiff’sthefact that
application.the constitutionaldoes not alterintentional tort

and,infirmly placearein this casepolicy considerationspublicThe
towall, purposeviewed with amaystone beRobert Frost’slike

are out.in what claims walledclaims are walled andwhatdetermine
toupmust fail when heldplaintiff’s plainlysuch as theActions at law

public policy.ofmeasuring stickthe
Bonte, 286,136 N.H. 616 A.2d 464relies on Bonte v.plaintiffThe

by publicaction is not barredargumenthis that his(1992), supportto
sanctioning by plaintiffof a suit athat Bonte’spolicy. He maintains

pregnancy logicalwas anegligence duringmother foragainst her
bysupportedtort lawinterspousalinterfamilial andextension of

The narrow confines of the Bonteconsiderations.public policy
however, therationale, plaintiff.do not avail

inmaythat he have actions theplaintiff arguesThe because
assault, ofagainst others for intentional inflictionordinary course

Bonte,extend, right todistress, etc., logicalit is to as in theemotional
healthypartnerone’s where aagainstmaintain such actions sexual

ordinarylogichere that his breaks down. Thechild is the result. It is
legal rights upon himhas no inherent conferreddefendant tortfeasor

underlyingunderlyingthe event. Here thebyor her the nature of
child, mother are clothedtogetherbirth of a who with itsevent is the

and common law.rights support byof and redress statutemyriadwith
(1994 W.,See, 1994); GaryJoanne P. v.e.g., Supp.RSA ch. 168-A &

(1982). readily that104, apparent publicN.H. 441 A.2d 1161 It is122
liability plaintiffof tort as thedoes not favor the extensionpolicy

firmly against permitrather stands it. To such actionssuggests, but
simultaneously encouraging supportactions for fliespaternitywhile

in of all reason.the face
interposedthe father has falsejurisdictions putativeIn some

againstlike the one here as a defense therepresentation claims
S.,See, e.g., L. Pamela P. v. Frank 449support claims.mother’s

(N.Y. 1983). attempts have failed.713, 715 Such SomeN.E.2d
equalsinlitigants sought damageshave an amount thatimaginative

See, M.,Douglas R. v. Suzanne 487contemplated support. e.g.,the
1985).244, Attemptswell.(Sup. They244 Ct. have failed asN.Y.S.2d

the father forcompensatory punitive damagesto or fromrecover
vasectomy equallythat he had a have beenfalsely representing
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discriminatorily. See,fruitless; policy appliednotpublic e.g.,has been
(N.J.R.A.W., Div.),556, App.568 563 Ct.Super. appealv. A.2dC.A.M.

1990).(N.J. fact,dismissed, In attempts604 A.2d 109 to recover on a
plaintiff’s overwhelmingly rejected.theory such as the have been See

(Ct.L., 618, 1980);Rptr. App.Roni 164 621Stephen K. v. Cal. Beard v.
(Mich. 1990); Annotation,Ct.614, App.451 N.W.2d 615Skipper,

LiabilityTort to Other Partner For FraudulentSexual Partner’s
orRegarding Sterility Use Birth ControlMisrepresentation of

(1992).2 301Resulting Pregnancy,in A.L.R.5TH
questionthetoday availabilitynot of theOur decision does answer
pregnancy resultingmedical in a adamages complicationsof for from

sterility. See, e.g.,of Barbarathe father’s A. v.representationfalse
(Ct. 1983).G., itRptr. 422, App.Cal. 431 Nor does addressJohn 193

spread sexuallythe of transmittedpublic policythe to haltcompelling
B., 273,See, Rptr.Robert Cal.e.g., Kathleen K. v. 198 276diseases.

(Ct. 1984). nonassaultive, consensual sexualsimplyIt involvesApp.
child;healthy legislature’sof thethe birth a and clearintimacy;

support obligations.to fulfillexpression requiredthat a father be his
that thisrecognized planetlaw life on is notcommon has“[T]he

Smith, 237, 240, 442122 A.2dKingsburyall risks.” v. N.H.free from
(1982). of a legalexist without the benefit1003, 1004 Some risks

proceed thisplaintiff to on the caseremedy. permitTo the facts of
him,tounfavorablestrong public policy considerationsignorewould

in thefor extension of such claims area oflay thegroundworkthe
torts, ignore constitutionallyof inrights privacyinterspousal

L.,family sex,”and K. v.“marriage, Stephenareas of Roniprotected
Baird,621; 438,405at also Eisenstadt v. U.S.Rptr.164 Cal. see

Connecticut, 479, (1965);381 U.S. 485-86(1972); Griswold v.453-55
(1992),Casey, 112 S. Ct. and invite theParenthood v. 2791Plannedcf.

plaintiffof If thethe bedrooms of the citizens this State.courts into
by degrees,him he must makeagainstto turn the forces 180wishes

in the See State v.legislature.his in the first instancecase
(1993).193, 197, 1382,635 A.2dCavanaugh, 138 N.H. 1385

Affirmed.

All concurred.


