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Brock, C.J. The andplaintiffs, Olszak,Ronald Donna appeal an
J.)(Smukler,order CourtSuperior upholdingof the the decision of the

(ZBA)Hampton Zoning AdjustmentTown of New Board of denying
bridgethe a toplaintiffs variance erect a on their land. We affirm.

1985, purchased fifty-twoIn plaintiffsthe acres of land in New
Hampton. Twenty-two separatedacres are from the remainder by

by Althoughand are not accessible road.wetlands the town had no
the thezoning plaintiffs’ordinance at time of purchase, one was

adopted Marchin 1986.
1988, plaintiffsIn the an bridgeobtained historic thefrom New

ofHampshire Department Transportation, intending to erect the
theirbridge span provideon land to the wetlands and access to the

twenty-two-acre parcel. plaintiffs permitsThe obtained from the New
Board theHampshire Wetlands and United States Army Corps of

Engineers bridge planned.to erect the plaintiffsas The contacted
officials, by 29, 1989,town who warned letter dated March that a

special exception be required, plaintiffs’would because the land is
(1986).674:33,within the “Flood Hazard RSAArea.” See IV The same

plaintiffs theyletter informed the that alsomight need a variance
part “Pemigewassetbecause the land was of the [River] Overlay

(1986).674:33,1(b)RSADistrict.” See
held hearings plaintiffs’The ZBA informational on proposalthe on

1992,May 6, 3, addition,and In May 11,June 1992. on 1992,
of the question.members ZBA visited the site in 16,On December

1992, publicZBA hearingthe held a to determine the fate of the
plaintiffs’ requests a aspecial exceptionfor and The ZBA,variance.

consideringafter requirements variance, Greythe five for a see Rocks
Hebron, 239, 242,Land Trust v. Town N.H. 614 1048,136 A.2d 1049of

(1992), unanimously denyvoted to the andvariance therefore did not
special exceptionreach The plaintiffsthe issue. ZBA found that the

(1)provefailed to that: the denial of the variance result inwould
(2)unnecessary owner;hardship to the proposedthe is notuse

(3)ordinance;contrary spiritto the and intent theof and grantingthe
of the of publicvariance would be benefit to the interest.

plaintiffs appealedThe the ZBA’s to the superior court,decision
requirementbothchallenging the that a variance be obtained and the
requestedZBA’s denial of the variance. The court held that the

“did not their provingOlszaks meet burden of that no variance was
required” and that “the on[ZBA’s]decision the merits of variancethe
request neither unlawful nor appealwas unreasonable.” This
followed.

upholdOn “weappeal, will the trial court’s decision itunless is not
supported by the evidence or is erroneous as a matter of law.”

Portsmouth,City 57,Oil Co. v. 59,Aranosian 136 N.H. 612 A.2dof
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(1992).357, findings presumed primaThe ZBA’s of fact are to be358
lawful reasonable and the ZBA’s decision will beand set asidefacie

persuaded by probabilitiesa is balance ofonly when court the that it
Korpior Peterborough,is unlawful unreasonable. v. Town 135 N.H.of

(1986).39,37, 130, 131 (1991);599 see RSA 677:6A.2d

plaintiffs’ errorThe first claim of concerns the variance
argue that, most,requirement plaintiffs specialitself. The at a

exception required bridge theywas for the intended to erect. While it
bridges may “Specialis true that be allowed as uses” inException the

under the zoningFlood Hazard District town’s ordinance article
IV(E)(6)(c)(5), partthe land ofplaintiffs’ Pemigewassetis also the
Overlay District, which has additional on land use.restrictions

IV(E)(4) that “[w]hereArticle states the Flood Hazard District is
district,anothersuperimposed zoningover the more restrictive

regulations subjectshall apply.” plaintiffs’Thus the land is to the
of therequirements Pemigewasset Overlaystricter District. Because

special language plaintiffsthe onexception byrelied the onlyrelates
District,to the Flood Hazard to be relieved of the ofrestrictions the

Overlay District,Pemigewasset plaintiffsthe awould need variance.
committedThe trial court no error holding.in so

plaintiffs argueThe next that the superior court erred in
concluding thethat ZBA’s denial of a variance was reasonable. To

(1)variance,obtain a the applicant prove:must a ofdenial the
(2)invariance would result unnecessary hardship to the applicant;

(3)surrounding properties value;would suffer no indiminution the
(4)proposed use would not be contrary spirit ordinance;to the of the
(5)granting the public interest;variance would benefit the and

granting the justice.variance would do Greysubstantial Rocks Land
Trust, 1(b).242,136 N.H. at 614 1049; 674:33,A.2d at see RSA The
ZBA onrelied the of groundsabsence three of denyingthese in the
variance; any absent,if one is the ZBA’sdenial was lawful. See Grey

Trust,Rocks Land 136 N.H. 242,at agree614 A.2d at 1049. We that
the denial would not inresult unnecessary hardship.

The ofconcept unnecessary hardship “is a narrow one.”
Governor’s Island v. 126, 130,Club Town Gilford, 124 N.H. 467 A.2dof

(1983).246, 248 For hardship to test, deprivationexist under our the
resulting applicationfrom of the greatordinance must be “so as to
effectively prevent the owner making anyfrom ofreasonable use the

of Barnstead,land.” 476, 478,Husnander v. Town 139 N.H. 660 A.2d
(1995) omitted).477, (quotation478 portion plaintiffs’That a of the

land is prevent usinginaccessible does not them from the remainder
permittedfor a purpose. The party seeking a variance bears the

proof. Trust,burden of Grey Rocks Land 243,136 N.H. at 614 A.2d at
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right everyto on acre ofdo not have a build theirplaintiffs1050. The
48, 52,132 N.H.Farmington,v. Town 561 A.2dsee Goslinproperty, of

Club, 130,124 at 467 at(1989); Governor’s Island N.H. A.2d507, 509
allege portionnot that the accessible of their248, they doand

by zoningthepurpose permittedfor acannot be usedproperty
Therefore, they Margatetheir Seehave not met burden.ordinance.

717,Motel, Gilford, 91, 95,130 A.2d 720v. Town N.H. 534Inc. of
(1987).

plaintiffs preservethe efforts the tosympathize with ofWhile we
$50,000,they have costbridge, “[i]tefforts which estimatean historic

themaythat of the ordinance causeenough applicationnotis
Club,financial loss.” Governor’s Island 124to somelandowner suffer

land,uniqueness of not130, 248. “The the theat 467 A.2d atN.H.
hardship Greyowner, whether a exists.”of the determinesplight

Trust, 243, (quotation614 A.2d at136 N.H. at 1050Rocks Land
omitted).

zoning isthat the town’s ordinanceplaintiffs arguealsoThe
The notedrequirements.in its trial courtvague ambiguousand setback

requirementthe setback notparties agreed that wasthat both
court,argument this counsel for both sidesbut at oral beforeambiguous,

apoint. interpretationon this The ofagreed that the court was mistaken
of court is thequestionis of law which thiszoning ordinance’s terms a

Island, 828, 830,Hampton,v. 124Inc. Town N.H.arbiter.final ofFifield
(1984). invalidityof the of an591, proving“The burden474 A.2d 592

validity.”attacking its Town Northpartytheordinance lies with of
(1989).643,Sanderson, 614, 619, 647557 A.2dv. 131 N.H.Hampton

ordinance, to lotzoning relatingIV(E)(6)(g)(3)(e) of theArticle
District,Pemigewasset Overlay provides:thedimensions within

distance as notedexcept200 feet horizontal“Structure setback:
islanguagethe of this subsectionplaintiffs contend thatbelow.” The

requirement.for this setback Wepointthe referenceunclear as to
immediately following provision,that states:(f),disagree. Subsection

(h)(g) and125 feet from the river.” Subsectionstank setback:“Septic
general requirement, andfrom the setbackexceptionscontain other

whole,from the Taken as aa distance river.specificeach refers to
averagesufficiently person”clear to warn theIV(E)(6)(g)(3) “isarticle

river,to the and therefore theall relaterequirementsthat the setback
Sanderson, 131 N.H. attheir burden.failed to meetplaintiffs have

620, at 647.557 A.2d

that, even if the setbackfurther contendThe plaintiffs
upholdingthe trial court erred inriver,to therequirement refers

inletMagoondetermination of the Brookportionthat athe ZBA’s
partis Theproperty a of the river.plaintiffs’thethat borders
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plaintiffs zoningalso contend that the ambiguous,ordinance is
because it does not define “river.” Both the ZBA and the trial court

site,views of the and findingsconducted the of the trial court are
discretion, particularlywithin its sound when a view has been taken.

91,Wolfeboro, 93, 902,See Voedisch v. Town 136 N.H. 612 A.2dof
(1992).904

zoning map specificallyThe town is intoincorporated zoningthe
Pemigewasset Overlay clearlyordinance. The District is delineated

zoning map,on the and unmistakablythe district widens at the
Magoon found,Brook inlet. The trial court based on the map, the

view,on-site purposes underlying ordinance,court’s and the the
thethat ZBA’s definition of “river” was not unreasonable or

purposeunlawful. As the of Pemigewasset District,the Overlay
according IV(E)(6)(g)to ordinance,article of the is “to provide
protection for the environmentally sensitive alongcorridor the
Pemigewasset River,” saywe cannot that this was error. See

Lebanon,CityTrottier v. 148, 150-51,117 275,N.H. 370 A.2d 277of
(1992) (“(1977); 483:4,see also RSA XVII ‘River’ means a flowing

body of a segmentwater or tributaryor of such body.”).water The
ordinance, with its map,inclusion of the sufficientlyis clear to alert
the average person that the inlet partis to be considered of the

Sanderson,river. See 131 620,N.H. at 557 A.2d at 647. The
plaintiffs have failed to meet their burden challengingin the

619,ordinance. See atid. 557 A.2d at 647.
plaintiffs’ argumentThe final concerns the trial court’s exclusion of

deposition testimony of two members of the ZBA. This is a matter
within the sound discretion of the trial court. See Alcorn v. Rochester
Zoning Adjustment,Bd. 114 491, 495,N.H. 322 608,A.2d 610of
(1974). plaintiffs’The burden thebefore trial tocourt was show that
the decision of the board was or contraryunreasonable to the law. See
Korpi, 39,135 N.H. 131; Salem,at 599 A.2d at v.Merriam 112 N.H.

(1972).267, 268, 596,293 A.2d 598 “Plaintiffs’ proofburden of in
zoning appeals is bysustained evidence that the ofdecision the board

by Merriam,could not be reached reasonable men.” 112 268,N.H. at
293 A.2d at 598. Evidence of thoughtthe processes of members of the

isZBA “irrelevant to the issue.” Id. The trial court properly exercised
its in excludingdiscretion such evidence.

Affirmed.

All concurred.


