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The Uniform Probate andCode a number of supporttreatises also our
holding, Prob. 2-801(a),see Unif. Code (Supp. 1995);8 U.L.A. 185§ 6 W.

PageParker,Bowe & 4249.5, (1962);D. on Wills at 7 DeGrandpre,§ C.
Hampshire Wills, (2dPractice,New 17.08,Trusts and Gifts at 218§

Property1992); Rohan,7 &ed. R. Powell P. Powell Realon 978.2[1],§
as(1995), see,at 86A-9 does case law from jurisdictions,other e.g., In re

(Sur.Deitch, 244,435 1981);Estate N.Y.S.2d 245 Estate,Ct. In re Howe’sof
(N.J. 1932).234, see,A. Prerog.163 237 Ct. eg.,But In re Will Sayre onof

(W. 1992).263,Sayre, 415 S.E.2d Accordingly,265 Va. we answerBehalf of
questionthe transferred in the affirmative remand.and

Remanded.

All concurred.

Carroll
94-044No.

Guy SimpkinsS.

v.

Snow,Robert M. & a.Jr.

July 14, 1995



736

by orally,and for theManchester, briefSternenberg, ofA.Kathleen
plaintiff.

BeyerC.Associates, P.C., (WayneManchester.& ofWayne BeyerC.
theorally),and for defendants.on the brief

Simpkins, brought a defamationplaintiff, Guy S.THAYER, J. The
(town) anddefendants, of Bartlett Robertthe Townagainst theaction

Aquestion.time inthe town at theSnow, Jr., police chief fortheM.
plaintiffTheof the defendants.in favorwas enteredjury verdict

J.)(Mohl, by excludingerredCourtSuperiorthat thearguingappeals,
allegedly madestatementsregarding theof a witnesstestimonythe

admitting evidence thaterred inSnow, the courtby and thatChief
We affirm.invalid search warrant.to anpursuanthad been seized

at the Redworking as a bartender1989, wasMay plaintifftheIn
astems fromclaimThe defamationin Bartlett.Parka Pub

theWentworth, manager ataand RobertSnowconversation between
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plaintiff allegesParka Pub. TheRed that Chief Snow informed
plaintiff drug dealer,Wentworth that the was a selling drugswas at

restaurant, andthe that Wentworth should take care of the situation.
form the plaintiff’sThese statements basis of the defamation action.

trial, thePrior to defense moved in limine to testimonyexclude the
testifyof Richard Walter. Walter was to that both he and Wentworth

manager’s meetingwere at a at May 13, 1989,the Red Parka Pub on
meeting bythat Wentworth was called from the Snow,Chief and that

peoplewhen Wentworth returned he told all the at meetingthe that
informed “Guy SimpkinsChief Snow had him that a drugwas dealer

and that Mr. Wentworth should be aware of the problem and take care
objectedof The to testimony arguingit.” defense the that it was

hearsay. agreedinadmissible The court testimonybut admitted the for
purposes showing damagesthe limited of publication.and It is this

plaintiff’slimitation that forms the ofbasis the first appeal.issue on
“Hearsay is an out-of-court instatement offered proveevidence to

Favreau,truth of thethe matter asserted in the statement.” State v.
801(c).336, 339, 1136, (1991);134 N.H. 592 A.2d 1137 N.H. R. Ev

Hearsay is inadmissible unless it falls within exceptionsone of the
Favreau,provided in the rules of 339,evidence. 134 N.H. at 592 A.2d

a hearsayat 1137. Whether statement constitutes and whether it is
subject exception court,to an are questions for the trial and we will

ruling clearlynot disturb its it isunless erroneous. plaintiffId. The
(1)argues that Walter’s statements were either: hearsaynot because

they beingwere not admitted to show the truth of the matter
(2)asserted; hearsay, subject exception.or but to an

plaintiffThe correctly contends that awhere statement has
independent legal significance, it is not considered hearsay. 29 Am.

2d 665, (1994);Jur. Evidence at§ 709 see State Enterprises,v. W.J.T.
(1992).490, 494, 806,136 N.H. 618 A.2d 808 In action,a defamation

defamatorythe independentstatement has legal significance and
would not be deemed 29 2dhearsay. AM. JUR. 665,§Evidence at 709.

question,The in however,statements do onnot stand the footingsame
defamatoryas the allegedly bystatements made Chief Snow. Walter

totestified as what Wentworth said was the content of Chief Snow’s
statements, therefore,statements. Wentworth’s would have no

significance they representationunless were a true of his conversation
plaintiffwith The sought proveSnow. to introduce the statements to

defamatorythat the comments were made. Unless Wentworth’s
true,statements were they would not tend to prove that the

Accordingly, theydefamation occurred. were out-of-court statements
proveoffered to the truth of the matter asserted in the statements and

801(c).hearsay.constituted N.H. R. Ev. While an individual who
overheard the conversation Snowbetween and Wentworth could
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Woodward, 61-62,contents, Emery 61,v. 96 N.H.testify see 69to its
(1949), Walter, knowledgewhose of the865, 866-67 conversationA.2d

indirect, correctlyThe courttestify.could not so trial concludedwas
hearsay.that the statements were

argues hearsay,the statementsalso that even if wereplaintiffThe
exception. plaintiffone The relies on thethey subjectwere to at least

803(3); presentN.H. R. Ev the senseexception,state of mind
803(1); the excitedimpression exception, N.H. R. Ev. utterance

803(2); exception,and the R. Ev.R. EV. catch-all N.H.exception, N.H.
803(24). they bythe order were thepresentedwill discuss these inWe
plaintiff.

admittedmay if it is statement of theHearsay “[a]be
mind, emotion, sensation,existing physicalstate of orthendeclarant’s

(such intent, motive, design, feeling, pain,plan, mentalcondition as
including memorya of or beliefbodily health), but not statementand

803(3).or N.H. R. Ev. This isremembered believed.”proveto the fact
testimonyThe in thisexception.the state of mindoften referred to as

toexception.this Wentworth’s statementsnot fall withincase does
memory or belief’ as to what Snow had[s] ofWalter were “statement
a of the conversation.They priorwere narrativestated.allegedly

“ understandingof one’s ofpast expressionsfacts orof‘Narratives
[present]show intention and arehappened do nothaswhat

” 434, 437, 157,Ibey Ibey, 93 N.H. 43 A.2d 159hearsay.’ v.incompetent
Reporter’s803 Notes. The trial court did(1945), in N.H. R. Ev.quoted

hearsay exception.under thisto admit therefusingnot err in

presentstatements wereargues that theplaintiffThe next
803(1) describingstatementprovides “[a]Rule thatimpressions.sense

wasmade while the declarantan event or conditionexplainingor
immediatelycondition, thereafter”orthe event orperceiving

hearsay rule. The trial court ruled thatto theexceptionanconstitutes
ofsatisfy contemporaneity requirementnot thedidthe statements

findingtrial court’s that thesupports theexception. The recordthis
Topriorthe conversation.contemporaneous withwere notstatements

the must beimpression, statement“presenta senseconstitute
R.event.” N.H. Ev. 803contemporaneous with theessentially

is to thatrequirementfor this assureOne reasonNotes.Reporter’s
case,Id. In thismisstatement.time for calculatedthere is little

ten minutes.approximatelyforspokeand Chief SnowWentworth
unknown,made is butdefamatory statements wereallegedtheWhen

meeting. Someto thereturnprior to Wentworth’sthey were made
the statementshearingWentworthbetweenlapse time occurredof

meeting, him time togivingthepeoplethe atrelating them toaiid
therefore, the trial court’ssay, thatWe cannoton the event.reflect
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that the satisfydetermination statements did not the
requirement clearlycontemporaneity was erroneous.

plaintiff arguesThe also that these statements constituted
Anexcited utterances. excited utterance is relating“[a] statement to a

startling event or condition made thewhile declarant was under the
bystress of excitement caused the event or condition.” N.H. R. Ev.

803(2). evidence that anyNo indicates Wentworth was under stress
when he made the statements or that he particularlywas startled by

withhis conversation Chief Snow. Walter testified that Wentworth
came back into the room and stated that Snow had told him “that he

of scheduling Guyshould be aware the of because he was under
investigation selling potand was out of the bar and that he goingwas
to bust him.” He further testified that the at thepeople meeting only
discussed Wentworth’s statements for a minute or two and then “it

kindwas of brushed off.” Some level of excitement or nervousness is a
prerequisite to admission under this rule. See State v. Coppola, 130

153,148, 1236, (1987),N.H. 536 A.2d 1240 on groundsrev’d other sub
(1stPowell,Coppola Cir.), denied,nom. v. 878 F.2d 1562 cert. 493 U.S.

(1989). ruling969 The trial court’s that the statements did qualifynot
as clearly Woods,excited utterances is not erroneous. v.State 130Cf.

(1988).721, 727, 1073,N.H. 546 A.2d 1076-77

Finally, plaintiff arguesthe testimonythat the should have
been admitted under the “catch-all” exception hearsayto the rule.

803(24).N.H. R. To qualify rule,Ev. under this [must“the statement
onprobative pointbe] more the for anywhich it is offered than other
proponent procure throughevidence which the can reasonable efforts.”

803(24)(B). testimonyN.H. R. EV. The to provewas offered the
content of the conversation between Wentworth and Chief Snow. Both
of these men testified as to the ofcontent their onconversation the

inday question. The oftestimony participantsthe actual in the
is more probativeconversation as to its contents than is Walter’s

testimony regarding ofWentworth’s recount the conversation. The fact
testimony ofthat the Snow and supportWentworth did not the

plaintiff’s does notposition mean that it was not orprobative that
contradictoryWalter’s statements would have been probative.more

The trial court therefore did not err in limiting the ofuse this
testimony.

questionThe on appealsecond involves the admission drugsof
money pursuantand seized to a search warrant from the plaintiff’s

plaintiff’shome. was in priorThe search held the criminal trial to be
unconstitutional, and the suppressed.evidence seized was The
plaintiff argues admission ofthat that evidence in his civil trial

protections. plaintiffviolated his constitutional The does not raise a
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claim, onlyState constitutional so we examine whether the admission
rights.of the evidence violated his federal constitutional See State v.
(1988).Ramos, 275,276, 281-82, 553 A.2d 279 Assuming,131 N.H.

arguendo, questionthat the warrant in would be invalid under the
Leon,Constitution, but see United States v.Federal 468 U.S. 897
of(1984), we find that the trial court’s admission the evidence was

proper.
Supreme generalThe United States Court has stated that as a

rule, in violation of constitutional is notprotectionsevidence seized
Janis, 433,United States v. 428 U.S. 447excluded in civil cases.

(1976). only significantwill occur if it haveSuch exclusion would a
(2dC.I.R., 307, 1982),v. 313-14value. Tirado 689 F.2d Cir.deterrent

(1983).denied, case,1014 In this the deterrent valuecert. 460 U.S.
itminimal at best. While is true that Chief Snowwould be

invalid,in the that was later ruled the evidenceparticipated search
offensively against plaintiff,the nor used in aneither usedwas

by government agencythe that conductedquasi-criminal proceeding
Plymouth Pennsylvania,v.illegal search. One 1958 Sedan 380the Cf.

(2dStates, 579,408 F.2d693, (1965); Pizzarello v. United 586U.S. 702
cert, Ithaca,denied, (1969); City986 v. 349396 U.S. HendronCir.), of

dismissed,1973),227, appealDiv. 324 N.E.2d 555(App.231N.Y.S.2d
(N.Y. 1974). occurred, unlikelyit is thatillegalAt the time the séarch

in of acontemplated use of the evidence defense latertheChief Snow
exclusionaryapplication of the rule inaction. We find thatdefamation

value and wouldsignificanthave no deterrentthis context would
inappropriate.therefore be

lastly argues that this evidence should haveplaintiffThe
highly prejudicial.it was irrelevant and Webecausebeen excluded
alia,argued, allegedthat thetrial, Snow interAt Chiefdisagree.

defamatory they were true orwere not either becausestatements
in theto make such statementsqualified privilegehad abecause he

if itis not actionable isinvestigation.of A statementcourse his
Co., 426, 437,v. 103 N.H.substantially Chagnontrue. Union-Leader

(1962).denied,(1961), 830825, cert. 369 U.S.832174 A.2d
facts, althoughexists “if theprivilegea conditionalAdditionally,

occasion, faith,in for agooda lawfuluntrue, onpublishedwere
belief, groundsa founded on reasonablepurpose, and withjustifiable

not made with actualthat the statements aretruth,” providedof its
therefore,evidence, was438, 833. Theat 174 A.2d atmalice. Id.

involved withplaintiffit to show that the wastendedrelevant because
the evidence seized would beRegardless of whetherillegal drugs.

drug trafficking,criminal it couldconviction forasupportsufficient to
by Chief Snow werethe statements madefindingcivil thatsupport a
existed.substantially privilegetrue or a conditionaleither
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inadmissibleNor was the evidence unduly prejudicial.as
onlyOtherwise admissible evidence probativewill be excluded if “its

substantially outweighed byvalue is the ofdanger prejudice.”unfair
N.H. R. 403. It matter judicialEv. is a of discretion whether to admit
relevant evidence after weighing probativeits againstvalue the

Hotchkiss,danger prejudice.of unfair State v. 260, 264,129 N.H. 525
(1987).270,A.2d 272 “To anconstitute abuse of discretion reversible

appeal, [plaintiff]on the must demonstrate that the ruling of the trial
clearlywas orcourt untenable the prejudiceunreasonable to of his

omitted).(quotationcase.” Id. That prejudicialthe evidence was to the
isplaintiff’s undisputed. mean,case This however,does not that the

prejudice required“[T]heevidence was inadmissible. predicateto
is an tendencyreversible error undue to induce a decision ... on some

basis, commonlyimproper emotionallyone is charged.”that State v.
(1990) (citationsCochran, 670, 672,N.H. 756,132 569 A.2d 757

omitted). The fact that the supportedevidence the defendants’
not aposition compel findingdoes that it unduly prejudicial.was Id.

plaintiffThe has tofailed show that rulingthe trial court’s “was
clearly oruntenable to prejudiceunreasonable the of his case.”

omitted).Hotchkiss, 264,129 N.H. at 525 A.2d at 272 (quotation

Affirmed.

All concurred.
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