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that thesuggests defendant was aessentially fishingon expedition.
minimum, present“At a a defendant must specific concern,some based

that,than conjecture,on more bare in reasonable probability, will be
explained by the Taylor, 96,information in DCYS file.” v.State 139 N.H.

(1994).99, 649 375, 376A.2d This the defendant failed to do.

Affirmed.

All concurred.
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(JulieP.A.,Branch,Devine, Boyle& of Manchester AnnMillimet
brief, orally),and Mr. Dunn for theD. Dunn on theand Andrew

plaintiffs.

Ouellette, Hallisey, P.A.,ana J.Tanguay, (StephenDibble of Dover
orally), for the defendant.the brief andDibble on

Horton, defendant, Company,American Mutual InsuranceJ. The
J.)(Goode, $249,992awardingCourtSuperiora decree of theappeals

(A.B.C.)Builders,A.B.C. Inc. and Robertdamages plaintiffs,to thein
Boisvert, foras reimbursement their settlement andLorraineand

refused to defend. We affirm.of a claim that the defendantdefense
1985, buildingMay purchased upona lot in BedfordIn A.B.C.

owners,principalto a home for its theit intended buildwhich
1986,began in 1986. In November theConstructionBoisverts.

lot,adjacent complained plaintiffsto thatan theCupples, owners of
property. surveytheir A confirmeduponencroachedthe construction

Cupplesencroached onto theresidence under constructionthat the
feet,feet, by thirty-fiveretaininga wall encroachedby eightproperty

inthirty-three feet of the residence was violationand approximately
Zoningof the Bedfordtwenty-five requirementfoot setbackof the

Ordinance.
general liability policycomprehensiveunder awas insuredA.B.C.

policy obligated the defendant todefendant. Thebyissued the

legallythe shallsums which insured become... all[p]ay
damages damage. . ..pay propertyto as because of. .obligated

occurrence, thecompany rightand shall haveby an thecaused
against seeking damagesthe insuredduty anyto defend suitand
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of such . property damage, anyon account . . even if of the
fraudulent____inallegations groundless,the suit are false or

1987,In March the Boisverts notified the of potentialdefendant the
claim. The defendant coveragedenied in June 1987.

1987, CupplesIn November the brought petitiona in the superior
against Boisverts,A.B.C. and seeking injunctivecourt the relief and

damages. 1988,Inmoney February the againdefendant denied
defend,coverage althoughand refused to it retained counsel for its

own benefit to follow the defense of petition by plaintiffs.the the The
negotiated aplaintiffs settlement with the Cupples. Pursuant to the

settlement, agreed $110,000the Boisverts to pay to the Cupples,
resurvey property, slopestabilize a Cupples’house,the next to the and
landscape separatingthe embankment properties.the two They also
agreed swap correspondingto a land with a adjustment.lot line The

of,counseldefendant’s was informed but did participate in,not the
The plaintiffs sought indemnitysettlement. from the defendant for

settlement,the consequential damages it,related to financing and
attorney’s fees and costs.

1988,March plaintiffs petitionedIn the superiorthe court for
declaratory judgment as to the dutydefendant’s to defend and
indemnify. The defendant moved to dismiss on groundthe that the
policy “property damage”definition of was limited “tangibleto
property,” which did not include damage propertyto real like that

by Cupples.suffered the The trial motion,court denied the ruling that
“property damage”the term damageincluded to real estate. A
benchsubsequent trial resulted in a ruling that the defendant should

have defended its againstinsured the Cupples’ claim, and in
1993,December the trial court ordered the defendant to indemnify the

plaintiffs $249,992.the sum of appeal,On the defendant argues that
(1)trial court by: rulingthe erred as a matter of law that the term

(2)“tangible property” includes real property; inquiring into the
underlying findingfacts and that the uponencroachment the Cupples’

intentional,land was not and therefore constituted an “occurrence”
the policyunder that the obligeddefendant was to defend and

(3)indemnify; awardingand damages for which the defendant would
not beenhave liable had it coverageadmitted as the plaintiffs
originally demanded.

begin with argumentWe the defendant’s policythat the does not
damagecover to the Cupples’ property. policyreal The defines

“property damage” as either

(1) physical injury to or destruction of tangible property
which occurs during policy period, includingthe loss of use

(2)any resulting therefrom,thereof at time or loss of use of
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tangible property physically injuredwhich has not been or
provided bysuch loss of use is causeddestroyed an
during policy period.theoccurrence

“tangibleargues that the term property’The defendant includes
property, relying uponnot realpersonal property, holdingbut our in

235, 242-43, 162,132Deerfield,Town N.H. 566 A.2dCannata v. of
(1989).166-67

the Cannata definition “for theThe trial court found that was
interpreting statutory provisionsthe ofpurpose [of]limited RSA

507-B, applicable proceeding.” agree.is to Wech[apter] which not this
Cannata, secondarywe noted conflict in the case law andIn

tangible propertyas to whether includes both real andauthorities
personal implicitly recognizing appropriatethat theproperty,

uponmay vary dependingterm the context indefinition of the which
242-43, concluded,167.it Id. at 566 A.2d at Weapplied.is to be

however, liabilityin context formunicipal propertythat the limited of
507-B, statutory tangible“the termdamage chapterunder RSAclaims

understood,commonly tangibleused and refers toproperty, as
243,Id. at 566 atproperty.”not to real A.2d 167. Wepersonal property,

legislativein infor our conclusion Cannata thesupportalso found
507-B, id., inapposite toaccompanying chapterRSA which ishistory

We therefore find that theof an insurance contract.the construction
definition is here.“tangible property” inapplicableofCannata

“tangible policyas used in the insuranceproperty,”The term
disagree to definition ofissue, ambiguous. partiesThe as theat is

norpolicythe term is neither defined in the“tangible property,” and
reading the a whole. Wereasonably a fair of contract asclear from

toproviding coveragein favor ofambiguous policy languageconstrue
Co., 410,402,136Coakley BondingMaine & Cas. N.H.the insured. v.

(1992). company remains free to limit777, 781 “The insurance618 A.2d
policy language.’ Given theliability through unambiguous‘clear andits

byinterpretingfor contracts establishedinsurancestrict standard
Shield, (1980)],980764,120 N.H. 423 A.2dTrombly [v.Blue Cross/Blue

ambiguitybe clear as to create no whichlanguage must sopolicythe
v. Maineexpectations.”reasonable Cacavasthe insured’smight affect
(1986).Co., 208, 423, IfCasualty 204,128 512 A.2d 425& N.H.Bonding

coverage providedpropertyreal from thewishes to excludethe defendant
to dounambiguous policy language”“clear andby policy,the it must use

omitted). so,the defendant has not doneWe find that(quotationId.so.
‘properly damage’...ruling that “the termaffirm the trial court’sand we

property.”[s]include realas matter of law ...a
argument Cupples’that thethe defendant’snext addressWe
allegedoes not an “occurrence” withinunderlyingin casepetition the
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meaning policy,the of the and that the trial court erred by inquiring
underlying byfacts findinginto the and an occurrence. The Cupples’
alleged plaintiffs’that thepetition construction “continues to encroach

as doesCupples’ property, retainingon the wall and Boisvert has
repeatedly trespass Cupples’and continues to onto property.”

In thedeciding scope coverage,of a court must compare the
allegationsthepolicy language original suit,with in the inquiring into

underlying necessary,the facts if if withinto see the claim falls the
express policy. Mooneyterms of the See M. v.Corp. FidelityU.S. &

(1992).Co.,Guaranty 463, 469, 793,136 N.H. 618 A.2d 796-97 The
legal nomenclature the underlying plaintiff uses to frame the suit is

unimportant. See id.relatively We therefore find no error in the trial
inquiry underlyingcourt’s into the facts allegationsthe in the petition.

trialThe court that the “plaintiffs’concluded conduct has
definedresulted in an ‘occurrence’ as by policy.”the We agree. The

policy accident,defines an “occurrence” “[a]nas including continuous
repeated exposure conditions,or to which in bodily injuryresults or

property damage expectedneither nor intended from standpointthe of
the insured.” In construing liabilitysimilar policies,insurance we

“[t]hehave observed that ‘accident,’ turn,term in is reasonably
undesignedunderstood to mean: ‘an contingency, ... a happening by

chance, something out of the usual course of things, unusual,
fortuitous, anticipated,not and not naturally to be expected.’”
Jespersen Fidelity Co.,v. U.S. & Guaranty 131 257, 260,N.H. 551

(1988) omitted).530, (quotationA.2d 532
arguesThe defendant that allegedthe encroachment and trespass

intentional, inherentlyare injurious acts that necessarily result in
injury,intentional and that the acts therefore cannot constitute an

policy.occurrence under the The trial court found that plaintiffsthe
injury.did not intend We agree.

“[A]ninsured’s intentional mayacts be considered accidental if
the insured did not intend to injuryinflict and the insured’s
intentional acts were not inherently injurious.” Lumber Ins.

Allen, (D.N.H.Companies, 33,Inc. v. 820 F. Supp. 1993);35 see Fisher
Co.,Fitchburgv. Mut. Ins. 769,131 773,N.H. 560 630,A.2d 632

(1989); Jespersen, 131 260,N.H. at 551 A.2d at 532. A review of the
supportsrecord the trial finding “[t]houghcourt’s that may be,it as

contend,defendants plaintiffs’that the [sic] acted ‘intentionally’ in
that their combined acts voluntarywere knowing,and their conduct

(1) (2)was executed without intent injureto or damage,cause and in
ignorance of the true location of boundarythe common line between
the properties.” Inc.,two Companies,Lumber Ins. 820 F. Supp. atCf.

(insured’s35-36 intentional but trespassmistaken is accidental if
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in because then conducthas a basis fact is notbeliefmistaken
Co., 101,Falls Ins. 404 A.2dinjury); State v. Glensintended to cause

1979) (insured(Vt. coverage respectto tosheriff entitled with104
mistakenhe had belief he was authorizedclaim wherewrongful levy

seized).helevy propertyto on

activity constructinginplaintiffs’not find the theWe also do
inherently injurious. “[A]n act isto beencroaching residence

certaintya thatinjurious performedif it cannot be withoutinherently
Scanlon,Ins. Co. v. 138result.” Providence Mut. Fireinjury willsome

(1994).1246, difficultyhave little301, 306, A.2d 1249 We638N.H.
the residence would be builtit not certain thatconcluding that was

land, injury to theresulting inneighbor’stheencroaching upon
shot,that until the final(“Consideringid.property.neighbor’s Cf.

participants hit withouthad fired and the[BBs]numerous been
it not certain thatdifficulty concluding that washave littleinjury, we

injury.”). plaintiffsin Because the neitherresultthe final shot would
engagedcaused nor were in ahinjury damageortheintended
rulingaffirm the trial court’s that theactivity, weinherently injurious

under the policy.a covered occurrenceconstitutedencroachment Cf.
Fisher, 773, 560 A.2d at 632.131 N.H. at

bythat the trial court erredarguesthe defendantFinally,
due under thethe the sumsindemnify plaintiffsit toordering

been liable for thoseit would not haveagreement becausesettlement
bydemanded thecoverage originallyashad it admitteddamages

noncoverageestablishingof isdisagree. “The burdenplaintiffs. We
Co.,Guaranty Inc. Johnsoninsurer,” FidelityU.S. & v.theupon

85, (1983);Inc., 148, 153, 461 A.2d 87 see RSAShoes, 123 N.H.
proof damages,of as to see(1983), including the burden491:22-a

refusingAn to409, 618 A.2d at 781. insurer136 N.H. atCoakley,
the insured settle andundertakes the risk that willdefend its insured
and not be heard todamages,held liable for willmaythat it be

of the relief afforded inthe strict form of the structurecomplain about
underlying case.the

itassistance] at the time whengivefails to[If the indemnitor
byfair that he should abideimportance, it isgreatestis of
tomayThe fact that it be inconvenientof the trial.the result

doesat time the indemnitee is suedrespondto the whenhim
situation, of hisequitiesthe of the becausechangenot

or thesatisfy the claim of the creditorduty toprimary
an actionthe matter to result ininjured person; permitsif he

to see that it does not resultresponsibilitybe thehis should
judgment.improperin an
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Co.,Corp.Cable Constr. v. Transamerica InsuranceMountainWhite
(1993) omitted)478, 485, 907, (quotation911631 A.2d137 N.H.

(brackets original).in
breach, however, not be used as a method ofAn insurer’s should

coverage purchase.for the insured that the insured did notobtaining
Keene, N.H., 265,Holdings Syndicate Cityv. 898 F.2d 269See Titan of

Disputes(1st 1990); Windt, 4.35,Claims and at§A. InsuranceCir.
1988).(2d The relief afforded must bear a reasonable relation213 ed.

damagesliability covered and the indemnified. We find that theto the
$110,000by settlement,the for the cashdamages awarded trial court —

land, $98,669.72and of$29,913.78 reparationfor the restoration for
settlement,damages financingrelated to the andconsequential

attorney’s fees incurred in the defense and effectuation$11,378.50 for
underlying appropriate.of the claim—wereof the settlement

may properbe a damages,The cost of restoration measure of
property’s value,if than the diminution of the wheregreatereven

personal restoring originala reason to the owner for the“there is
Co.,property. Papersof the Moulton v. Groveton 114 N.H.condition”

(1974) omitted).505, 512-13, 906, (quotationA.2d 911 Although323
damages mayMoulton is a tort case and the measure of differ in tort

Co.,actions, Emerysee v. Caledonia Sandand contract and Gravel
441, 446-47, 929, (1977), applied117 N.H. 374 A.2d 932-33 we have

damagesdetermining by liabilityMoulton when the covered a
412,atpolicy, Coakley, Emeryinsurance see 136 N.H. 618 A.2d at 783.

compensatory damagesthat in a contract action areprovides designed
position plaintiffto the to the the would have been inplaintiffrestore

447,Emery,absent a breach. 117 N.H. at 374 A.2d at 933.

addition, policy contract,In because an insurance is a its
may consequential damages theybreach result in an award of if were

proved.foreseeable and can be See Lawton v. Great Southwest Fire
Co., 607, 610-11, 576, (1978);118 N.H. Windt,Ins. 392 A.2d 579-80

Ostrager Newman,&B. T. Handbook on Insurancesupra;
Coverage Disputes (7th 1994). Finally,5.05 ed. an§ insurer has a

anyduty policyto defend cause of action that would fall under the if
true,proved 482,White Mountain Cable Constr. Corp., 137 N.H. at

909,631 A.2d at and must therefore reimburse its insured for the
defend,it includingdefense of a claim when refuses to costs and

incurred in an actionattorney’s coverage,fees to determine RSA
(1983). conclusion,In491:22-b we find no reason to disturb the trial

damagescourt’s award.

Affirmed.

All concurred.


