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survivingnecessary partner,not for in a to a dueIt is a suit recover debt the
partner.partnership, to aver death of histhe former

proved, allegedfact itBut the of the death must be bewhether or not.

onDebt The asjudgment. defendant, surviving partner
theof firm of and was summoned toColby Emery, answer
theto of Jamesplaintiff, surviving partner thatAbbot, for

the and thensaid Jamesplaintiff Abbot, but sinceliving
of thedeceased, by consideration of theJustices Supreme

of held inCourt the Province ofJudicature, New Bruns-
wick, the declaration&c., &c., inconcluding usual form.

The defendant nil ondebet, which issuepleaded plea
joined.was

in aThe evidence of aplaintiff produced copy judgment
in said butcourt,recovered offered no evidence to shew that

he was the surviving of Jamespartner norAbbot, that the
wasdefendant the ofsurviving said firm ofpartner Emery

The defendant toColby. objectedand the as in-evidence,
abutsufficient, taken,verdict was by consent, for the plain-

to the of onsubject this court thetiff, opinion whole case.

theEastman, for defendant.E. The ofplea nil debet
action of onin an debt foreign alljudgments puts the mat­

inters issue. 1 477; 2Chitty’s Pleading Starkie on Ev­
463. The thatallegation Leddcn,idence the wasplaintiff,

is aa materialsurviving partner, allegation. 1 7,Chitty
note.
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verdictTheEmerson, and for theHale,S. plaintiff.
shouldthewas that plaintiffstand. It not necessaryshould
in hisdeclaredas he havedeclare surviving mightpartner;

1 R.Esp.Pl. 5 R. 32­;own 1 12;name. Chitty’s Esp.
in actionanhave joinedHe might2 Pl. 47.47; Chitty’s

survivinga his claim as partner.on claim in own right,—a
joinand notneeds alone,The must suepresent plaintiff

of hiswith him the executor late partner.
in abatement that other personsIf a defendant pleads

liv-weretheyhe aver thathave been mustjoined,should
1 91.Salk.ing.

defendant,thejoinedhave withone who should beenIf
in 1be abatement. Chit­objection byis the shouldnot, plea

1 154.Saund. Ev.Ev. 29 ;ty’s
ain declarationnecessaryis not toIt avermentsprove

and dothe notaction,which are not to maintainnecessary
it. N. P.167;to the of Buller’s N. P. 1go gist Esp.

deathnot to aver theif was boundHence the257. plaintiff
ofTheit tounnecessary prove gistof his waspartner, it.

which not berecord,the couldthis action was impeached
ofon a nil debet.plea

authorities,be from theto clearParker, J. ItC. appears
a dueto recover debtsurvivingin a suit abythat partner,

the theaver in declaration deathhe need notthe partnership,
;vs.31,5 R. Ditchburn Spracklin­lateof his partner; Esp.

itWillcox; isthoughvs.374, BernardCasesJohns.2
how­is,Pl. Theredo so. 1 12.usual to Chitty’smore

omitted,the avermentthat because isno toever, sayground
actionfor thethoughthe fact;tonecessaryis not proveit

unless onthe death,without allegingwell broughtbemay
the death there wouldof presented,be evidencetheretrial

andthe declaration the proof.variance betweena manifestbe
154, note,R.1 Saund.6; (b.)Pl.Chitty’s1

is betrue,it which must ifare some facts, provedThere
averred, if notnot be averred.proved,which needyetbut



35TEEM, 1843.JULY

v.I.edden Colby.

But bethe a toan of fact necessarymere avermentmaking
case, take the of thatto a neverestablish canproved place

a al-be had the notvariance,There wouldproof. plaintiff
leged the of his How can there less adeath bepartner.
variance itbecause he has ?alleged

the of the have beenmightallegationPerhaps plaintiff
1the Saund. R. notespecially by defendant; 154,traversed

thatbut he was not to take course. Theobliged gen­(1);
all matters theeral issue in and mustissue,puts plaintiff

a his 1make out at least case on declaration.prima facie
2 464.140, 463,Pl. noteChitty’s ;477­ Starkie Ev. (u) &

he no does as in thewhen,This meansby present instance,
a and astyleshe himself shews judgmentsurviving partner,

in favor of himself and which otheranother, must be pre­
the Onsumed alive until be shewn. thesecontrary grounds

we amust set verdict aside and orderthe
New trial.

Young Hyde.vs.

for theagainst an who issued a warrant collection of militiaofficer, finesTrespass
is theassessed was form of inliable,the not actionproperwhich personfor

in to on his into order a sat-recover prevent levywhich money paid, property
such warrant.isfaction of

givena was the of thea where bond to secure amountre-paymentsuch case,In
obligee thethe shouldas that prosecutefor fines,collected providedso officerfor

againstjudgmentso him forsum and obtain the same,—the paid,recomery anyof
to in as for had andnot sue received,that it was assumpsitheld, necessary money

might in for thebe form actionthat the suit ofanybut proper purpose.

21,a dated the conditionbond, 1837,DecemberDebt upon
“that whereas this col-Hydewhich said has dayof recited

fines,ofthe certain militaryof said amountYounglected
P.Henrya issued A. 11 andby Hyde;virtue ofby precept


