
35TEEM, 1843.JULY

v.I.edden Colby.

But bethe a toan of fact necessarymere avermentmaking
case, take the of thatto a neverestablish canproved place

a al-be had the notvariance,There wouldproof. plaintiff
leged the of his How can there less adeath bepartner.
variance itbecause he has ?alleged

the of the have beenmightallegationPerhaps plaintiff
1the Saund. R. notespecially by defendant; 154,traversed

thatbut he was not to take course. Theobliged gen­(1);
all matters theeral issue in and mustissue,puts plaintiff

a his 1make out at least case on declaration.prima facie
2 464.140, 463,Pl. noteChitty’s ;477­ Starkie Ev. (u) &

he no does as in thewhen,This meansby present instance,
a and astyleshe himself shews judgmentsurviving partner,

in favor of himself and which otheranother, must be pre­
the Onsumed alive until be shewn. thesecontrary grounds

we amust set verdict aside and orderthe
New trial.

Young Hyde.vs.

for theagainst an who issued a warrant collection of militiaofficer, finesTrespass
is theassessed was form of inliable,the not actionproperwhich personfor

in to on his into order a sat-recover prevent levywhich money paid, property
such warrant.isfaction of

givena was the of thea where bond to secure amountre-paymentsuch case,In
obligee thethe shouldas that prosecutefor fines,collected providedso officerfor

againstjudgmentso him forsum and obtain the same,—the paid,recomery anyof
to in as for had andnot sue received,that it was assumpsitheld, necessary money

might in for thebe form actionthat the suit ofanybut proper purpose.

21,a dated the conditionbond, 1837,DecemberDebt upon
“that whereas this col-Hydewhich said has dayof recited

fines,ofthe certain militaryof said amountYounglected
P.Henrya issued A. 11 andby Hyde;virtue ofby precept
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whereas said contends he is liable to saidYoung not pay
nowfines, if said theshall said forHenryYoung prosecute

recovery of sum so and shallany by aforesaid,him aspaid
•obtain said and costsjudgment same,for theagainst Henry
of suit, and said de-or saidHenry Benjamin,” present(the

on said“shall, well todemand, trulyandfendant,) pay
the amount of aboveYoung said and then thedamage costs,

toobligation be butvoid, otherwise remain in full force.”
It the thatappeared trial, said asupon Henry, captain,

issued two thewarrants the ofagainst for collectionplaintiff,
military fines, and that the same were to the de-delivered
fendant, who went to the and toldthereupon plaintiff’s store,

thathim if he did not the sums said war-pay inspecified
herants should take certain goods which were withinthere

his reach, but which the defendant had not touchedactually ;
itwhereupon, that said exe-being agreed bond should be

thecuted, theplaintiff sums on said warrants,claimedpaid
and in of saidpursuance said bond.agreement received

On the ofday the date of said bond the broughtplaintiff
an action of said oneagainst Henry, inchargingtrespass
count the and of said and intaking carrying away goods,
another count the of saidtaking and thegoods samekeeping

the wasuntil in toobliged, orderplaintiff regain possession
of to athem, sum oflarge in whichmoney ,• action thepay

in due course, obtainedplaintiff, andjudgment execution
said It alsoagainst Henry. that the atappeared plaintiff

several told saidtimes ifHenry that either he or the present
defendant did not saidpay judgment, he would suitbring
on the bond.

verdict wasA returned for the subject to theplaintiff,
of this court theopinion upon case.foregoing

Hale, for the defendant. The question is, whethersimply
factsthe show any breach of the condition of the bond, viz.;

that the shouldplaintiff anbring action for the ofrecovery
a ofsum money which itpaid, also recites he had paid.
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How can the court that a the wassuit forsay goodstaking
an action to recover no inThere is evidencemoney paid?
the case that there was of saidany taking goods.

Hobbs, for the toTheplaintiff. plaintiff’s right judgment
depends hisupon obtained ahaving regularly judgment
against H. A. P. B. Hyde, for the money paid. Money, paid,
under legal process, cannot be recovered in forassumpsit

hadmoney and received. 2 Stark. Ev. 17 Mass.117;
396; 2 Dall. 231; 7 D. & E. be;266 but mighttrespass
well maintained on the facts stated. acts of the de­The

thefendant, within his toproperty being reach, amounted
an attachment; 10 Mass. 12 Mass.125; 695; 2 N. H.

317, vs.Rep. Huntington Blaisdell. And even if that ac­
tion was themisconceived, defendant is thebyestopped

tojudgment say so. Greenl. on Ev. 563­ 1 Stark. Ev.; 192­;
433.17 Mass.

There is in the caseenough to shew thethat action of
was for the oftrespass the sametaking whichgoods, were

within his whenreach he served the warrants.
bond should be soThe construed as to the intentioncarry

intoof the effect.parties

J. ofC. An action thebytrespass present plain-Parker,

H. P.tiff, A. B. theagainst Hyde, who issuedcaptain the
was the ofwarrants, form action in towhichproper recover

the money by him in satisfactionpaid of the if hefines,
notwas in fact liable to be so fined. Even if it be assumed

that the sum so by him havemight beenpaid recovered in
as for had andmoney theassumpsit, received, condition of

the bond does not that the money shouldspecify be recov-
“ered in an but theaction,such is, shalllanguage prosecute

said for the ofHenry, recovery sum soany and thispaid;”
can be in no other than that theinterpreted way con-parties

a of the inrecovery oftemplated money any form action
for the was substantially anproper purpose. Trespass action
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andthe underof therecovery money by plaintiff,for the paid
mustof this the ofcase, damagesmeasurecircumstancesthe

thus otheramount themoneythe of so paid ;beenhave
“condition, againstto obtainviz.: judgmentof thepart

with.wasfor alsosame,” literally compliedtheHenry,said
andformal, oughtisthen, merelyobjection,defendant’sThe

There bemustto prevail.not
on the verdict.Judgment

&vs. Boardman Trustee.Hall

“statute of entitled an163,under the Massachusettsassignment 1838, chap.An
and of theirof the more distributionthe relief insolvent debtors, equalforact

and in the hands of the at-transfer of collectedis a valid by,moneyseffects,”
state.within thisof'the insolvent,torney

a goodwould have been indischarge said which defence Massa-statute,underA
maker and of which were bothagainst a the resident citi-note, payeechusetts

(where and held until when itit was overdue wasmade,state,thatofzens
state,) goodain this is also defence toin suit such suitand puttransferred

here.

Assumpsit a note theof de-negotiable promissoryupon
in11,1840, fourdated months frompayablefendant, August

thebyindorsed payee.anddate, duly
the of thewas for court oncase submitted opinionThe

of facts. On the fifteenth of Jan-daystatementan agreed
defendant instituted in histhe own1841, proceedingsuary,

oflaws ofMassachusetts,the insolvent whichunderfavor,
of saidand the note were andpayee then,both he upstate

tohis continued be citizens.discharge,of Pur-the timeto
of a warrantdefendant,to the issued,the applicationsuant
were the wereassignees ap-regular had;and proceedings

1841, and on the ninth of March,February 10, daypointed
with ofin conformitythe thedefendant,1841, provisions

discharge.insolvent received hislaws,said


