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But the mere making an averment of a fact necessary to be
proved to establish a case, can never take the place of that
proof. 'There would be a variance, had the plaintiff not al-
leged the deatls of his partner. How can there be less a
variance because he Aas alleged it?

Perhaps ihe allegation of the plaintiff might have been
specially traversed by the defendant; 1 Seund. R. 154, note
(1); but he was not obliged to take that course. 'The gen-
eral issue puts all matters in issue, and the plaintiff must
make ont at least a prima facie case on his declaration. 1
Chitty’s Pl. 477 ; 2 Starkie Ev. 140, note (u) & 463, 464.
This he by no means does when, as in the present instance,
he styles himself a surviving partner, and shews a judgment
in favor of himself and another, which other must be pre-
sumed alive until the contrary be shewn. On these grounds
we must sct the verdict aside and order a

New trial.

Youne ws. Hypzx.

Trespass against an officer, who issued a warrant for the collection of militia fines
for which the person assessed was not liable, is the proper form of action in
which to recover money paid, in order to prevent a levy on his property in sat-
isfaction of such warrant.

In such a case, where 2 bond was given to secure the re-payment of the amount
so collected as for fines, provided that the obligee should prosecute the officer for
the recovery of any sum so paid, and obiain judgment against him for the same,—
Feld, that it was not necessary to sue in assumpsit as for money had and received,
but that the suit might be in any form of action proper for the purpose.

Desr upon a bond, dated December 21, 1837, the condition
of which recited that ¢ whereas said Hyde has this day col-
lected of said Young the amount of certain military fines,
by virtue of a precept isstued by Henry A. P. B, Hyde; and
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whereas said Young contends he is not liable to pay said
fines, now if said Young shall prosecute said Henry for the
recovery of any sum so paid by him as aforesaid, and shall
‘obtain judgment against said Henry for the same, and costs
~of suit, and said Henry or said Benjamin,” (the present de-
fendant,) “shall, on demand, well and truly pay to said
Young the amount of said damage and costs, then the above
obligation to be void, but otherwise remain in full force.”

It appeared upon the trial, that said Henry, as captain,
issued two warrants against the plaintiff, for the collection of
military fines, and that the same were delivered to the de-
fendant, who thereupon went to the plaintifi’s store, and told
him that if he did not pay the sums specified in said war-
rants he should take certain goods which were there within
his reach, but which the defendant had not actually touched ;
whereupon, it being agreed that said bond should be exe-
cuted, the plaintiff paid the sums claimed on said warrants,
and in pursuance of said agreement received said bond.

On the day of the date of said bond the plaintiff brought
an action of trespass against said Henry, charging in one
count the taking and carrying away of said goods, and in
another count the taking of said goodsand keeping the same
ufT;il the plaintiff was obliged, in order to regain possession
of them, to pay a large sum of money; in which action the
plaintiff, in due course, ohtained judgment and execution
against said Henry. It also appeared that the plaintiff at
several times told said Henry that if either he or the present
defendant did not pay said judgment, he would bring suit
on the bond.

A verdict was returned for the plaintiff, subject to the
opinion of this court upon the foregoing case.

Hale, for the defendant. 'The question simply is, whether
the facts show any breach of the condition of the bond, viz. ;
that the plaintiff should bring an action for the recovery of
a sum of money paid, which it also recites he had paid.
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How can the court say that a suit for taking the goods was
an action to recover money paid? There is no evidence in
the case that there was any faking of said goods.

Hobbs, for the plaintiff. The plaintifi’s right to judgment
depends upon his having regularly obtained a judgment
against H. A, P. B. Hyde, for the money paid. Money, paid
under legal process, caunot be recovered in assumpsit for
money had and received. 2 Stark. Hv. 117; 17 Mass.
396; 2 Dall. 231 ; 7 D. & H. 266 ; but irespass might be
well maintained on the facts stated. "The acts of the de-
fendant, ihe property being within his reach, amounted 1o
an aftachment; 10 Mass. 125; 12 Mass. 695; 2 N. H.
Rep. 317, Huntington vs. Blaisdell. And even if that ac-
tion was misconceived, the defendant is estopped by the
judgment 1o say so. Greenl. on Hv. 563 ; 1 Stark. Fv. 192 ;
17 Mass. 433.

There is enough in the case to shew that the action of
trespass was for the taking of the same goods, which were
within his reach when he served the warrants.

The bond should be so construed as to carry the intention
of the parties into eflect.

Pargrr, C.J.  An action of trespass by the present plain-
tiff, against H. A. P. B. Hyde, the captain who issued the
warrants, was the proper form of action in which to recover
the money paid by him in salisfaction of the fines, if he
was not in fact liable to be so fined. Ewven il it be assumed
that the sum so paid by him might have been recovered in
assumpsit, as for money had and received, the condition of
the bond does not specify that the money should be recov-
ered in such an action, but the language is, “shall prosecute
said Henry, for the recovery of any sum so paid;” and this
can be interpreted in no other way than that the parties con-
templated a recovery of the money in any form of action
proper for the purpose. T'respass was substantially an action
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for the recovery of the money paid by the plaintiff, and under
the circumstances of this case, the measure of damages must
have been the amount of money so paid; thus the other
part of the condition, viz.: to “obtain judgment against
said Henry, for the same,” was also literally complied with.
The defendant’s objection, then, is merely formal, and ought
not to prevail. There must be
' Judgment on the verdict.

Harn vs. Boarpman & Trustee.

An assignment under the Massachusetts statute of 1838, chap. 163, entitled “ an
act for the relief of insolvent debtors, and the more equal distribution of their
effects,’is g valid transfer of moneys collected by, and in the hands of the at-
torney of the insolvent, within this state.

A discharge under said statute, which would have been a good defence in Massa-
chusetts against a note, the maker and payeo of which were both resident citi-
zens of that state, (where it was made, and held until when overdue it was
transferred and put in suit in this state,) is also a good defence to such suit

here.

AssumpsiT upon a negotiable promissory note of the de-
fendant, dated August 11, 1840, payable in four months from
date, and duly indorsed by the payee.

The case was submitted for the opinion of the court on
an agreed statement of facts. On the fifteenth day of Jan-
uary, 1841, the defendant instituted proceedings in his own
favor, under the insolvent laws of Massachusetts, of which
state both he and the payee of said note were then, and up
to the time of his discharge, continued fo be citizens. Pur-
suant to the application of the defendant, a warrant issued,
and regular proceedings were had; the assignees were ap-
pointed February 10, 1841, and on the ninth day of March,
1841, the defendant, in conformity with the provisions of
said insolvent laws, received his discharge.




