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v.Hodsdon Smith.

that the defendant had hethe condition,performed musí
show that the and thefullydefendant sums men-freely paid
tioned at the times theThat is conditionspecified. upon
which alone the deed was to be void, and the can-plaintiff
hot enforce a forfeiture a strictexcept upon performance.
The suit, apresent therefore, anywill be answer toperfect
such as it shows, theattempt, very conclusively, nonperform-
ance. The defence will be record. must,We there-upon
fore, give

on the verdict.Judgment

Clark &vs. Ricker a.

negotiable givenWhere a agreementnote was in on an the not topart by payee
farther the maker aon for with the wife of theprosecute complaint adultery

damagesand in as in settlement of him it is void as totopayee, part civilly,
the inwhole the hands of the payee.

againstBut it is not in void as a bona without whoindorsee, notice,any part Jide
ittook before it was due.

a residingTo affect with it is not to show thatnotice,party competent persons
village, innear or in the took a which a caution orsame noticehim, newspaper

was inserted.

chargeable thingIt that one is not with notice of which isseems, necessarily every
" in a takeninserted himself.newspaper, by

subjectthat the wasNor is it evidence of to show matter a ofnotice,competent
neighborhood, beingin alsoconversation his the of-the not shown,presence party

aas distinct fact.

Assumpsit a datednote, February 21,upon promissory
for the and to one1840, $50, signed by defendants, payable

its withRollins, date,Jeremiah M. or in one fromorder, year
and Rollins to Walter G. G.interest, by Emerson,indorsed

toand Emerson to and Z.by by WilleyNathaniel Willey,
on theBatchelder, and 6th of indorsedFebruary, 1841,day

Batchelder to theby plaintiff.
thePlea, issue.general
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thatIt the note was for theappeared given of set-purpose
a institutedtling one of theprosecution against defendants,

withhim the crime ofcharging with the wifeadultery of
Hollins, and the considerationupon that the ofpayee the
note should no further the same.prosecute It far-appeared

Emerson,ther that said andWilley Batchelder each knew,
at the time they severally the thepurchased note, considera-
tion thereof.

The contended that thedefendants when heplaintiff also,
the had notice of the existence ofpurchased note, a defence

and tookthereto, subjectit to such defence. To theprove
fact of notice, a called the Dover datednewspaper, Enquirer,
March was a17, introduced,1840, in which wasparagraph
read in theevidence, andsigned by defendants, cautioning
all the notepersons against declaredpurchasing on, alleging

itthat had been obtained fraud.by
Z. calledBatchelder, theby defendants, testified that the

was not in ofthe habitplaintiff thattaking butnewspaper,
that he himself took and that theit, wasplaintiff occasion-

atally his and residedoffice, within half or a ofquarter a
ofmile that he was in thehim; habit of thelending paper

to his that several of itneighbors; copies were taken in
the in Wolf invillage which himself andborough, the plain-
tiff that theresided; in saidinn-keeper village took it;
that there was some nottalk, at thealthough much, village
about the that the witness never saw theprosecution; par-

in the but heard it said that itagraph waspaper, published.
It farther that Batchelder sold and indorsed theappeared

on the daynote to the 6th of andplaintiff February, 1841,
athe who was and farmer,that andpainter carriedplaintiff,

business to some extent,on the cabinet gave Batchelder
the own note fortherefor and that$52.00, Batch-plaintiff’s

elder at the time told the it would beplaintiff probably paid,
as a theand reason for sale that didBatchelder notassigned

to sue the defendants.wish
to the andobjectedThe plaintiff sufficiency competency
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the neitherand contended facts provedof this thatproof,
or want ofthe considera-considerationany illegalshowed

intion said note.
that ofthe the considerationjurycourt instructedThe

as ren-was and was such wouldas illegal,note,the proved,
with noticeany ;in hands of oneit void the purchasingder

if werefor the satis-jury, theyit wasthat competentand
and abovefact, stated,the facts evidencetheof uponfied

the the note thetime of ofat the purchase plain-thatto find
a defence,the existence of and thatof uponhad noticetiff

awould be entitled to verdict.the defendantsfindingsuch
a the defendants,verdict for and thereturnedjuryThe

a trial.for newmovedplaintiff

the is an innocentIfHale, plaintiffthefor plaintiff.
ille­consideration,a without notice,for valuablepurchaser

is no defence him. Chit­againstin the considerationgality
1 N. H. 254.;3 Kents Com. 78-80­; Rep.87­on Billsty

cite on Bailments The rulenotice, we 357.StorytoAs
carriers, but the iscommon principleto ap-there is applied

cases.othertoplicable
that the inbeen wasplaintiffhave proofshouldThere

the no­the notice.containing Areadinghabit of paperthe
there evi­evidence,not unless is somea isin gazettetice

the saw the 3 Stark. Ev.that party paper.showingdence
on tonotice not trust hishusband, relying wife,A1079.

notice. If he onrely the hegazette,expressmust prove
read it. 2 Ev. Bac.that Stark. 694;the partymust prove

Feme.Abr., Bar. &
of a 3the dissolutionof notice of Stark.partnership.So

to toevidence,was no be submittedcompetentHere1080.
to find notice.a jury,
consideration not was forwas Itillegal. competentThe

aThere is be-to settle the distinctionprosecution.Rollins
inand misdemeanors this notefelonies Atween respect.

a be atfor misdemeanor recoveredmaygiven compounding
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law. 2 R. 643, vs. aEsp. Ibberson. It has beenDrage
common topractice settle for and bat-assaultsprosecutions
teries.

I. forBartlell, the defendants. The ofconsideration the
note is 5illegal. N. H. 553, ;Plumer vs. Smith­ 18Rep.
Pick. 440, vs. ;Jones N. H.Rice­ 6 225, Hinds vs.Rep.

;Chamberlin­ 9 N. vs.197,H. Shaw And weRep. Spooner.
contend that it is in theabsolutely void hands of the payee,
and that no indorsement of it can it life.give isIt void
with or without thatnotice. We are aware oxiáBay­Chitty

lay down a anddoctrine, saydifferent that notes exceptley
for usury and weare not void. But think thegaming au­
thorities do not sustain this.

If void, there is no contract between thesubsisting par-
ties, and tonothing assign.

Notes void statute for andby usury are sogaming, be­
cause of in theillegality consideration. Doug. 736, 743,
Lowe vs. Waller.

lays down unlessChitty rule, that,the expressly declared
so by the the note is notlegislature, andvoid; statesBayley
the rule in the same but theway; authorities referred to do
not sustain them.

In some of the New-York cases it is said that the rule
laid down in is but that notChitty law, was the point in
question.

There is a case in which theBay.(1 249) point directly
and itarises, is there said that the isnote as void as if made

so statute.by
if itBut require notice, noticelegal was brought home to

questionthe The is not whether theplaintiff. newspaper
notice was sufficient, but whether there was evidence enough
to bo left to the The witnessjury. stated that there was

about ofconversation the theillegality transaction.
The were to of thejury judge ofsufficiency the evi-

dence. The court ruled as to itsmerely competency.
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254,vs. Challis,in Perkins 1 N. H.Hale, Rep.reply.
and Kent.sustains Chitty, Bay­ley

jury,was not to to thegoIf the newspaper competent
foundedhaveTheymust be set aside. mayverdictthe

alone.verdict, far notice is on thatconcerned,so astheir
reasonablelaw the beof whether noticequestionis aIt

3 Evid.;Mowatt vs. Phill.353,3 HowlandDaynot.or
1146.Hill’s Ed.)&(Cowen

for thenot toThe agreement prosecuteO. J.Parker,

a of for whichthe considerationformedoffence, partalleged
not a of thewas settlementmerelywas Itthe note given.

damages.
the considerationand a ofentire,contractThe being part
the of thein handsmaywhole note be avoidedtheillegal,

6533;of a holder with notice. 5 H.or N. Rep.payee,
whichnot a defencethis isDitto 197. But225;Ditto 9

it was due,an who took it beforeindorseeagainstavailcan
notice of theand it without any illegalityholds bona fide,

on1 N. H. 254­ Bills;in the consideration. StoryRep.
210, 189.$

evi-byto the notice,The withcharge plaintiffattempt
a was takendence that notice inserted in certain newspapers

the wasnear him inindividuals, village,otherby residing
for that would beItwholly purpose. prepos-incompetent

a of whichwith notice every thingtoterous charge party
in himself.a taken byis inserted newspaper

a of conversa-subjectthat the matter wasevidenceThe
into beenit not havein thetion neighborhood, appearing

wasthe also Theof incompetent.the plaintiff,presence
ithave heardor that he mustnot toarejury guess presume

that reason alone.of, forspoken
which mightbesides in the evidencewas enoughIf there

tothe find that theto whichjury,submitted onhave been
or suffi-circumstances,of theknowledgehad inplaintiff fact

he ininquiry, or that wasuponhimto putcient notice fact
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a nominal it thatonly does not appear from suchplaintiff,
alone andevidence would have so therethey found, must,
be atherefore, New trial.

Varney vs. Brewster.

valid,In order that the award adjudicationof arbitrators shall it must anbo be
of all the matters submitted.
however,If, making submission, portionafter tlio of the em-some of the claims

arbitrators, agree-braced in it be withdrawn from bythe consideration of the an
parties, assent,ment the an published, embracingof and award be with their

only claims,remainingthe such an award valid.will be
award, submitted,properly demand;-and,a merges originalAn on matter the

subject contract, legalwhen the of the amatter submission is the of theeffect
extinguishaward is to it.

award, action,ground onlyAn as a of publica-cause or is from the dateso of its
tion.

is in the aA set-off nature cross action.of
claim, set-off, debt,properin subsistinga order to be a matter must be aAnd of

suit,plaintiff'sdue upon mightat the date of the and which an action then be
sustained.

award,held,Accordingly, publishedan afterit was that the ofcommencement
action,plaintiff’s subjectthe where the matter theof submission claimwas a

suit,subsisting the properat the date of was a matternot of set-off.

was of foundeddebt,This an action an ofawardupon
dated Thearbitrators, January 12, 1839. action was com-

and1839, at20,menced triedJuly April term, 1841.
The articles of submission bore date 1838,December 15,

were of all andand demands thenclaims betweenexisting
the parties.

The arbitrators awarded that should ofrecoverYarney
the ofsum award was and$33.90,Brewster and the made

dated 1839.January 12,
the of dateOn the of wasday award,said an agreement

;the tenor,made of vizfollowing
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