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that the defendant had performed the condition, he must
show that the defendant freely and fully paid the sums men-
tioned at the times specified. That is the condition upon
which alone the deed was to be void, and the plaintiff can-
not enforce a forfeiture except upon a strict performance.
The present suit, therefore, will be a perfect answer to any
such attempt, as it shows, very conclusively, the nonperform-
ance. The defence will be upon record. We must, there-
fore, give

Judgment on the verdict.

Crarx vs. Ricker & a.

Where a negotiable note was given in part en an agreement by the payee not to
farther prosecute the maker on a complaint for adultery with the wife of the
payee, and in part as in settlemzent of damages to him civilly, it is void as te
the whole in the hands of the payee.

But it is not in any part void as against a bond fide indorsee, without notice, who
took it before it was due.

To affect & party with notice, it is not competent to show that persons residing
near him, or in the same village, took a newspaper in which a cauntfon er notice
was inserted.

It seems, that one is not necesvarily chargeable with notice of every thing which is
~ inserted in a newspaper, taken by hingself.

Nor is it competent evidence of notice, to show that the maiter was a subject of
conversation in his neighborhood, the presence of the party not being alse shown,
as a distinet fact. .

AssumpsiT upon a promissory note, dated February 21,
1840, for $50, signed by the defendants, and payable to one
Jeremiah M. Rollins, or order, in one year from its date, with
interest, and by Rollins indorsed to Walter G. C. Emerson,
and by Emerson to Nathaniel Willey, and by Willey to Z.
Batchelder, and on the 6th day of February, 1841, indorsed

by Batchelder to the plaintiff.

Prza, the general issue,
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It appeared that the note was given for the purpose of set-
tling a prosecution instituted against one of the defendants,
charging him with the crime of adultery with the wife of
Rollins, and upon the consideration that the payee of the
note should no further prosecute the same. It appeared far-
ther that said Emerson, Willey and Batchelder each knew,
at the time they severally purchased the note, the considera-
tion thereof.

The defendants contended that the plaintiff also, when he
purchased the note, had notice of the existence of a defence
thereto, and took it subject to such defence. To prove the
fact of notice, a newspaper, called the Dover Enquirer, dated
March 17, 1840, was introduced, a paragraph in which was
read in evidence, signed by the defendants, and cautioning
all persons against purchasing the note declared on, alleging
that it had been obtained by fraud.

7. Batchelder, called by the defendants, testified that the
plaintiff was not in the habit of taking that newspaper, but
that he himself took it, and that the plaintiff was occasion-
ally at his office, and resided within half or a quarter of a
mile of him; that he was in the habit of lending the paper
to his neighbors; that several copies of it were taken in
the village in Wolfborough, in which himself and the plain-
tiff resided ; that the inn-keeper in said village took it;
that there was some talk, although not much, at the village
about the prosecution; that the witness never saw the par-
agraph in the paper, but heard it said that it was published.

It farther appeared that Batchelder sold and indorsed the
note to the plaintiff on the 6th day of February, 1841, and
that the plaintiff, who was a painter and farmer, and carried
on the cabinet business to some extent, gave Batchelder
therefor the plaintiff’s own note for $52.00, and that Batch-
clder at the time told the plaintiff it would probably be paid,
and assigned as a reason for the sale that Batchelder did net
wish to sue the defendants.

The plaintiff objected to the sufficiency and competency
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of this proof, and contended that the facts proved neither
showed any illegal consideration or the want of considera~
tion in said note.

The court instructed the jury that the consideration of
the note, as proved, was illegal, and was such as would ren-
der it void in the hands of any one purchasing with notice ;
and that it was competent for the jury, if they were satis-
fied of the fact, upon the facts and evidence above stated,
to find that at the time of the purchase of the note the plain-
tiff had notice of the existence of a defence, and that upon
such finding the defendants would be entitled to a verdict.

The jury returned a verdict for the defendants, and the
plaintiff moved for a new trial.

Hale, for the plaintiff. If the plaintiff is an innocent
purchaser for a valuable consideration, without notice, ille-
gality in the consideration is no defence against him. Chdt-
ty on Bills 87 ; 3 Kent’s Com. 78-80; 1 N. H. Rep. 254.

As to notice, we cite Story on Batlinents 357. The rule
there is applied to common ecarriers, but the principle is ap-
plicable to other cases.

There should have been proof that the plaintiff was in
the habit of reading the paper containing the notice. A no-
tice in a gazette is not evidence, unless there is some evi-
dence showing that the party saw the paper. 3 Stark. Ev.
1079. A husband, relying on notice not to trust his wife,
must prove express notice. If he rely on the gazette, he
must prove that the party read it. 2 Stark. Hv. 694; Bac.
Abr., Bar. & Feme.

So of notice of the dissolution of a partnership. 3 Stark.
1080. Here was no evidence, competent to be submitted to
a jury, to find notice. .

The consideration was not illegal. It was competent for
Rollins to settle the prosecution. There is a distinction be-
tween felonies and misdemeanors in this respect. A note
given for compounding a misdemeanor may be recovered at
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law. 2 Hsp. R. 643, Druge vs. Ibberson. [t has been a
cominon practice to seltle prosecutions for assaults and bat-
teries,

1. Bartleil, for the defendants. 'The consideration of the
note is illegal. 5 N. H. Rep. 553, Plumer vs. Smith ; 18
Pick. 440, Jones vs. Rice; 6 N. H. Rep. 225, Hinds vs.
Chamberlin; 9 N. H. Rep. 197, Shaw vs. Spooner. And we
contend that it is absolutely void in the hands of the payee,
and that no indorsement of it can give it life. It is void
with or without notice. We are aware that Chitty and Bay-
ley lay down a different doctrine, and say that notes except
for usury and gaming are not void. But we think the au-
thorities do not sustain this.

If void, there is no subsisting contract between the par-
ties, and nothing to assign.

Notes void by statute for usury and gaming, are so be-
cause of illegality in the consideration. Doug. 736, 743,
Lowe vs. Waller.

Chitty lays down the rule, that, unless expressly declared
so by the legislature, the note is not void ; and Bayley states
the rule in the same way ; but the authorities referred to do
not sustain them.

In some of the New-York cases it is said that the rule
laid down in Chdity is law, but that was not the point in
question.

There is a case (1 Bay. 249) in which the point directly
arises, and it is there said that the note is as void as if made
so by statute.

But if it require notice, legal notice was brought home to
the plaintiff. The question is not whether the newspaper
notice was suflicient, but whether there was evidence enough
to be left to the jury. The witness stated that there was
conversation about the illegality of the transaction.

The jury were io judge of the sufficiency of the evi-
dence. The court ruled merely as to its competency.
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Hale, in reply. Perkins vs. Challis, 1 N. H. Rep. 254,
sustains Chitty, Bayley and Kent.

If the newspaper was not competent to go to the jury,
the verdict must be set aside. They may have founded
their verdict, so far as notice is concerned, on that alone.

It is a question of law whether the notice be reasonable
or not. 3 Day 353, Mowatt vs. Howland ; 3 Phill. Evid.
(Cowen & Hill’s Ed.) 1146.

Parker, C. J. The agreement not to prosecute for the
alleged offence, formed a part of the consideration for which
the note was given. It was not merely a settlement of the
damages.

The contract being entire, and a part of the consideration
illegal, the whole note may be avoided in the hands of the
payee, or of a holder with notice. "5 N. H. Rep. 533; 6
Ditto 225 ; 9 Ditfo 197. But this is not a defence which
can avail against an indorsee who took it before it was due,
and holds it bona fide, without any notice of the illegality
in the consideration. 1 N. H. Rep. 254 ; Story on Bills
210, $ 189.

The attempt to charge the plaintiff with notice, by evi-
dence that a notice was inserted in certain newspapers taken
by other individuals, residing near him in the village, was
wholly incompetent for that purpose. It would be prepos-
terous to charge a party with notice of every thing which
is inserted in a newspaper taken by himserf.

The evidence that the matter was a subject of conversa-
tion in the neighborhood, it not appearing to have been in
the presence of the plaintiff, was also incompetent. The
jury are not to guess or presume that he must have heard it
spoken of, for that reason alone.

If there was enough besides in the evidence which might
have been submitted to the jury, on which to find that the
plaintiff had n fact knowledge of the circumstances, or suiffi-
cient notice to put him upon inquiry, or that he was én fact
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only a nominal plaintiff, it does not appear that from such
evidence alone they would have so found,and there must,
therefore, be a New triol.

VarNEYy vs. BREWSTER.

In order that the award of arbitrators shall be valid, it must be an adjudication
of all the matters submitted.

If, however, afler the making of the submission, some portion of the claims em-
braced in it be withdvawn from the consideration of the arbitratiors, by an agree-
ment of the parties, and an award be published, with their agsent, embracing
only the remaining claims, such an award will be valid.

An award, on a matter properly submitted, merges the original demand ;-and,
when the subject maiter of the submission is a contract, the legal effect of the
award is to extinguish it.

An award, as a cause or ground of action, is so only from the date of its publica-
tion.

A set-off is in the nature of a cross action.

And 2 claim, in order to be a proper matter of set-off, must be a subsisting debt,
due at the date of the plaintiff’s suit, and upon which an action might then be
sustained.

Accordingly, it was feld, that an award, published after the commencement of
the plaintiff ’s action, where the subject matter of the submission was a claim
subsisting at the date of the suif, was not a proper matter of set-off.

Trrs was an action of debt, founded upon an award of
arbitrators, dated January 12, 1839. The action was com-
menced July 20, 1839, and tried at April term, 1841.

The articles of submission bore date December 15, 1838,
and were of all demands and claims then existing between
the parties.

The arbitrators awarded that Varney should recover of
Brewster the sum of $33.90, and the award was made and
dated January 12, 1839.

On the day of the date of said award, an agreement was
made of the following tenor, viz :
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