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v. Brown.Smith

islien while the action still is question.not now thepending,
case has the claim. Wil-judgment perfectedIn the present

did not obtain his untildischarge 21,liam Brown September
had been renderedJudgment him in favoragainst1842.

in of the same ren-March, the time ofPerley year.of At
had to thetherefore, Brown no defencedering judgment,

and a demand been madeaction, having seasonably upon
defendant, wasliability thereby.his fixed Nothe present

of the can relieve him fromdischargesubsequent bankrupt
liability.that

theJudgment plaintiff.for

Langley.Lawrence vs.

note, paymenta mustpromissorya demandcharge the indorser of ofIn toorder
thereof,maker; non-paymentand of of theand notice theupon thebe made

upon payment, be sea-relies the indorser for mustnote, that the holderand
notice,him, groundsandor a waiver of demand or sufficientgiven tosonably

excuse, be shown.mustof
indorser, maker,prior upon prior tothe demand or thethe to thetoA notice

note, is invalid.maturity theof
excuse,ground bankrupt,promiserof that the is ora sufficientnotAnd it is

insolvent, maturity of the note.at the
declaration, by way ofof is admissible in anotdifficult cause actionA new or

amendment.

Assumpsit of adefendant,the as indorser promis-against
Rich-andbymade David J. Lancaster Williamnote,sory

defend-to the1835, and1,datedardson, September payable
and byinterest,in one fromorder, year date, withorant,

theto plaintiff.him indorsed
'being1835,the first of theabout August, plaintiff,On or

to thethe sameof certain soldowner stage property,the
of the pur-defendant paidfor 1125. Thedefendant f625f

thetothe in suitand transferred notecash,inchase money
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for the of the balance.as Beforesecurity paymentplaintiff,
andbecame Lancaster became Rich-due,note bankrupt,the

died insolvent.ardson
defendant1836, the wasthe second ofdayOn September,

andnote,of the thereofof the non-payment paymentnotified
which he refused.him,of Thewas demanded plaintiff

a foramend the declaration count theby addingtomoved
the defendant.soldproperty

was admitted in the subjectamendment count below,The
of this court.theto opinion

of that the isthe court should be action sus-If opinion
is ren-declaration,the to bejudgmenttained presentupon

if the court should be ofOr,dered for the plaintiff. opinion
is the case toadmissible,the amendment isthat proposed

to the court of common for trial.transferred Ifpleasbe
beis to rendered for thejudgment defendant.otherwise,

for theLyford, plaintiff.

forHale,and the defendants.Hazelton

defendant in thisJ. The case isWoods, toattempted
the of the noteas indorser declaredbe on.charged In order
it amust that demand ofresult, appearto that payment was

andthe noticemaker,madeduly thereof, andupon of its
and that the holder relied thenon-payment, upon indorser

was to theseasonably givenfor payment, or de-defendant,
and was or the wantwaived,mand notice thereof excused.

thestatute,virtue of the note wasBy withpayable grace.
a onnote is atime,When topayable bedemand, of any

onbe made the last ofavail, should day grace. An earlier
todemand is insufficient ancharge indorser. Leavitt vs.

3 14. in thisSimes, N. H. But itcaseRep. does not ap-
demand at allthat was made.anypear And the notice

shown was even if ainsufficient, andproper seasonable de-
mand been afor,had ifshown; demandproper had been
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ofnotice, daythen before the last grace,the beingproved,
wouldtime,demand in andthe ofwould have pointpreceded
noticeBesides,reason have been merely nugatory.for that
unlessthe of is andday insufficient, void,last gracebefore

assented to whichindorsee,some theusage bybysustained
Walker,in this case. Dennie vs. H.is not 7 N.pretended

noHere, then, demand is and no suffi-shown,199.Rep.
available notice.cient or

thecase find ofgrounds excuse, relievingthe plain-Does
de-and of seasonableordinary duty necessitythefromtiff

notice ?andmand
of a maker before the of thematurity note,deaththeIf

andcircumstances,other in certainmay, do,andthator
the holder of.a Burr,excuse vs.note, 12thuscases, (Hale

vs. Pick. the bank-86; Smith,Burrill 7 291,)Rep.Mass.
the willof maker alone not.insolvencyor (Crossenruptcy

vs.Hutchinson, 205;9 Mass. Rep. Dillaway,vs. Sandford
Bank vs. 16 Pick.Granite ItAyers,52;Ditto 392.)10

the to have made aof demand ofduty plaintiffthewas
in toif no order themore, chargeat defend-least,Lancaster

indorser.asant
wasin questionamendment admitted.improperlyThe

cause ofdifferent action wasa new and introduceditBy
itleast,At does notdeclaration. that thethe appearinto

in the amended count is theof action same as thatground
not to be inferred,It iscount. fromoriginalthe anythingin

it is the same incase, that bothin the counts;stated but,
that the causes of action arecontrary, entirelytheon differ-

thecount ofground action isoriginalthe the liabil-ent. In
aas indorser of notdefendant note,the givenofity upon

of the sale of the stage butproperty,the consideration upon
and different whileother theconsideration;some promise

count isin the amended based the salealleged of theupon
to the defendant. The contracts set forthstage property in

therefore, not theare,two counts same. Such anthe amend-
of the declaration is notment in accordance with the deci-
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Wingate.Heywood v.

sions of this court and is notsubject,that admissible.upon
vs. 3 H.Harvell, N. vs.201; StevensonRep.Butterfield

10 Ditto vs. Russell,Merrill 12 DittoMudgett, 338; 74.
theto the of case there mustAccording beprovisions

theJudgment for defendant.

Heywood Wingate &vs. a.

ease,authority discharge brought by way transfer,This court has to herea of
facts,upon agreed pleas,an statement of the commonfrom for its considera-

tion.

practice, however, goneof no farther thanThe rule has to authorize such dis-
fraud,through accident, mistake,charge, appear thatwhen it is made to or

misapprehension, exist,which didthe case embraces matters not or does not
agreement transfer,contain which did at the time of the andfacts exist and

rightsproperwere material to a determination the parties ;which of of the or
special reason,in may,a in which the properlycase court for some decline de-

ciding questionsthe submitted.

case,dischargeThe court will not a reason alone thatfor the since the transfer
voluntary bankrupt, procuredthe defendant has become a and has dischargea

bankruptcy, pleain and a dischargeenable him to ofto file in the court of
picas.common

law, case,questions duly arising uponWhere the the areof transferred to this
court, and generally, pleas court,the actionnot no can be filed in this but all
pleas pleas,inmust be filed ofthe court common where the action remains.

note, signed persons,promissory by payableA several and to one of their num-
cannot,ber, order, law,payee,or his in the name the beof enforced at as a

joint promise against signors.all the

person, immediatelyis indorsed a third opera-But when such note to it becomes
contract, transfer, mayative as valid from the date of the and bybe enforced

makers,joint against all ina action the the name of the indorsee.

Assumpsit a of thewhich follow-upon promissory note,
“is a Wakefield, 25,: For value1835.ing copy August

we andreceived to to Lutherjointly severally promise pay
. 10vou. xiv.


